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RULE 35(b)(1) STATEMENT & INTRODUCTION

The panel held that the National Bank Act does not preempt a California law
requiring payment of an above-market interest rate on mortgage escrow accounts
and effectively invalidated a federal regulation. Rehearing en banc is warranted
given the importance of the issues and because the panel’s decision conflicts with
foundational decisions of the Supreme Court, this Court, and other circuits. We
are authorized by the Office of the Comptroller of the Currency (“OCC”)—the
primary federal regulator of national banks—to advise the Court that, given the
significance of the panel’s decision for the ongoing operations of the national
banking system, the agency intends to file a brief as amicus curiae in support of
this petition by no later than April 23, 2018, consistent with the Court’s rules.

This Court and other courts have held repeatedly that the National Bank Act
preempts state laws regulating national bank loan terms and account fees. See,
e.g., Gutierrez v. Wells Fargo Bank, N.A., 704 F.3d 712 (9th Cir. 2012); Bank of
Am. v. City & Cty. of San Francisco, 309 F.3d 551 (9th Cir. 2002); see also pp. 5-9
infra (citing additional cases). This Court has also repeatedly relied on an OCC
regulation to preempt state mortgage laws. See, e.g., Martinez v. Wells Fargo
Home Mortgage, Inc., 598 F.3d 549 (9th Cir. 2010); see also p. 14 infra. But the
panel disregarded these decisions and dismissed the OCC’s regulation on the

ground that it is entitled to “little, if any, deference.” Op. 14.
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Plaintiff litigated this case on the theory that the Dodd-Frank Act requires
national banks to comply with a provision of California law directing mortgage
lenders to pay above-market interest on mortgage escrow accounts. The panel
agreed with the district court that the relevant Dodd-Frank provision does not
apply to Plaintiff’s escrow account. Op. 23. That should have ended this case.

But the panel revived Plaintiff’s case under a different and much broader
theory. The panel held that it makes no difference whether Dodd-Frank applies,
because the National Bank Act has never preempted the California law at issue
here. In reaching this conclusion, the panel disregarded national banks’ long-
recognized federal authorization to establish the terms on which they extend credit,
including the authority to require escrow accounts on terms specified by a bank in
order to protect the collateral securing mortgage loans. The panel also declined to
enforce 12 C.F.R. § 34.4—a longstanding OCC regulation—which provides that
state-law limitations on national bank loan terms and mortgage escrow accounts
significantly interfere with the federal powers of national banks, and therefore are
preempted. Because Plaintiff did not challenge the validity of the OCC
regulations, the panel decided this issue without the benefit of briefing or
argument,

If allowed to stand, the panel’s decision will create confusion regarding

which state laws apply to national banks and restrict the terms on which they may
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extend credit. Both national banks and their federal regulator, the OCC, have long
understood that states, absent express authorization from Congress, may not
regulate the terms on which national banks make loans, including the pricing and
other terms on which national banks require borrowers to maintain escrow
accounts in connection with their loans. National banks also have relied on OCC
regulations for guidance, but the panel effectively invalidated those regulations.
Rehearing en banc is necessary to avoid a drastic change in the law and to provide
clarity regarding national banks’ authority under federal law.

BACKGROUND

This case arises out of a mortgage loan made in 2009, before Dodd-Frank
took effect. Plaintiff agreed, as a term of the loan, that a portion of his monthly
mortgage payment would be placed in an escrow account to pay taxes that could
attain priority over the mortgage as a lien on the property and premiums for
required insurance. ER 25 § 3; see also ER 109 { 10. Plaintiff also received a
notice stating that “[t]he federal law and regulations that Bank of America is
subject to do not require the payment of interest on escrow accounts. Accordingly,
you will not receive interest on your escrow account even if your state has a law
concerning the payment of interest on escrow accounts.” ER 74.

Plaintiff filed this action in March 2014. He alleged that California Civil

Code § 2954.8(a) required Bank of America to pay interest at an above-market rate
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of at least 2 percent on his escrow funds after enactment of the Dodd-Frank Act.!
Plaintiff contended that Dodd-Frank requires national banks to comply with

8 2954.8(a) because it includes a provision that states: “If prescribed by applicable
State or Federal law, each creditor shall pay interest to the consumer on the amount
held in any . . . escrow account that is subject to this section in the manner as
prescribed by that applicable State or Federal law.” 15 U.S.C. § 1639d(g)(3).
Plaintiff did not claim that Bank of America was required to follow this state law
before Dodd-Frank was enacted.

The district court granted Bank of America’s motion to dismiss. The court
held that the National Bank Act preempts 8 2954.8(a) because a state-law
requirement to pay interest on escrow accounts “constitutes a significant
interference” with Bank of America’s federal banking powers. ER 10. The court
concluded that § 1639d(g)(3)—the Dodd-Frank provision—does not alter this
analysis, because it “contains no language from which we can ‘reasonably infer’
that Congress intended to limit [National Bank Act] preemption.” ER 11. The
district court also held that Dodd-Frank does not help Plaintiff because he obtained

his mortgage before the statute took effect. ER 13.

! From 2010-2016, the average interest rate on a one-year CD was less than 0.30%.
See https://www.bankrate.com/banking/cds/historical-cd-interest-rates-1984-2016/.

-4 -
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A panel of this Court agreed that 8 1639d(g)(3) does not apply to Plaintiff’s
escrow account. Op. 23. Nevertheless, the panel reversed the district court’s
decision on the theory that Bank of America was required to pay interest on
Plaintiff’s escrow account because the National Bank Act and OCC regulations
have never preempted California Civil Code § 2954.8(a). Op. 16-22. To reach this
result, the panel disregarded the bank’s argument that it is authorized by federal
law to establish the terms on which it makes mortgage loans and did not address
whether § 2954.8(a) interferes with that authority. The panel also dismissed OCC
regulations pointing to the same result, concluding that the regulations are entitled
to “little, if any, deference.” Op. 14.

REASONS FOR GRANTING THE PETITION

l. THE PANEL’S DECISION CONFLICTS WITH DECISIONS OF THE
SUPREME COURT, THIS COURT, AND OTHER COURTS OF
APPEALS.

National banks are chartered by the federal government, and are subject to a
federal system of laws and regulations separate from the system that governs state
banks. Under this dual banking system, grants of power to national banks are “‘not
normally limited by, but rather ordinarily pre-empt[], contrary state law.”” Bank of
Am. v. City & Cty. of San Francisco, 309 F.3d 551, 558 (9th Cir. 2002) (quoting
Barnett Bank of Marion County, N.A. v. Nelson, 517 U.S. 25, 32 (1996)). The

panel’s ruling that § 2954.8(a) applies to national banks is contrary to this principle
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and conflicts with decisions of the Supreme Court, this Court, and other courts of
appeals.
A.  The Panel’s Decision Conflicts With Decisions Holding That The
National Bank Act Preempts State Laws Regulating National

Banks’ Pricing Decisions And Other Terms On Which They
Extend Credit.

1. The National Bank Act preempts state laws that “prevent or significantly
interfere with the national bank’s exercise of its powers” under federal law.
Barnett Bank of Marion County, N.A. v. Nelson, 517 U.S. 25, 33 (1996). The
Supreme Court and federal courts of appeals have applied this standard in many
cases, and those cases establish that “the level of ‘interference’ that gives rise to
preemption under the [National Bank Act] is not very high.” Monroe Retalil, Inc.
v. RBS Citizens, N.A., 589 F.3d 274, 283 (6th Cir. 2009).

The Supreme Court’s decision in Franklin National Bank of Franklin
Square v. New York, 347 U.S. 373 (1954), demonstrates this point.2 There, a state
law prohibited banks from using the terms “saving” or “savings” in their
advertising or business. Id. at 378-79. The law did not otherwise limit a bank’s

ability to take deposits or advertise for such deposits. The Supreme Court

2 The Barnett Bank Court repeatedly cited Franklin National Bank as an example of
the strong preemptive force of the National Bank Act. Barnett Bank, 517 U.S. at 33-
35.
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nevertheless held that the state law was preempted because it interfered with
national banks’ incidental power to advertise their services. Id.

This Court repeatedly has held that the National Bank Act preempts state
laws seeking to regulate national banks’ exercise of various federal banking
powers, including their federal authority to set prices and other terms for various
products and services. For example, this Court held that a local law prohibiting
national banks from charging ATM fees was preempted because it significantly
interfered with the bank’s federal deposit account-related powers. See Bank of
Am., 309 F.3d at 561-64. Similarly, this Court held that a California law requiring
credit card issuers that offered preprinted checks to include, among other
information, the finance charges incurred by using the check was preempted on the
ground that it interfered with national banks’ federal authority to loan money.

Rose v. Chase Bank USA, N.A., 513 F.3d 1032 (9th Cir. 2008). In yet another case,
this Court held that a California law regulating the order in which a national bank
posts transactions to customer accounts was also preempted because it significantly
interfered with the bank’s federal deposit account-related powers. See Gutierrez,
704 F.3d at 723.

Other courts of appeals have similarly held that the National Bank Act
preempts state laws that purport to limit national banks’ authority to set the terms

for their products and services. See, e.g., Baptista v. JPMorgan Chase Bank, N.A.,



(12 of 66)
Case: 14-56755, 04/13/2018, ID: 10836341, DktEntry: 40-1, Page 12 of 24

640 F.3d 1194, 1197 (11th Cir. 2011) (preempting state law prohibiting national
bank from charging certain fees for cashing checks); Wells Fargo Bank of Tex.,
N.A. v. James, 321 F.3d 488, 491 & n.3 (5th Cir. 2003) (same).

These decisions follow a consistent approach in analyzing preemption issues
under the National Bank Act: The court first identifies the specific federal banking
powers at issue, and then analyzes the effect that the state law has on the exercise
of those powers. In conducting this analysis, courts do not view a single state’s
law in isolation, but instead consider the interference that would arise if each state
and local government were permitted to impose different—potentially
conflicting—requirements. See Watters v. Wachovia Bank, N.A., 550 U.S. 1, 13-
14 (2007) (National Bank Act preemption prevents “[d]iverse and duplicative
superintendence of national banks’ engagement in the business of banking”). If the
state law prevents or significantly interferes with national banks’ exercise of a
particular federal power, it is preempted. See Barnett Bank, 517 U.S. at 33.

2. Under this well-settled approach, California Civil Code § 2954.8(a) is
preempted as applied to national banks. See ER 7-11 (district court’s application
of this analysis to reach this result). Plaintiff’s claims directly implicate national
banks’ federal authority to establish the terms on which they extend credit.
Congress has authorized national banks to “make, arrange, purchase or sell loans

or extensions of credit secured by liens on interests in real estate,” 12 U.S.C.
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8 371(a), and to exercise “all such incidental powers as shall be necessary to carry
on the business of banking,” id. § 24(Seventh). The OCC has long interpreted
these federal powers to include authorization to require borrowers to maintain
escrow accounts, on terms established by the bank, to protect collateral securing
the borrower’s loan.®> Such OCC determinations regarding the scope of national
banks’ federal powers are entitled to Chevron deference. See NationsBank of N.C.,
N.A. v. Variable Annuity Life Ins. Co., 513 U.S. 251, 256 (1995).

Section 2954.8(a) directly and significantly interferes with Bank of
America’s exercise of its federal powers to make loans secured by real estate, to
require escrow accounts on the terms it specifies as a condition to making such
loans, and to make pricing decisions concerning such accounts. Plaintiff seeks to
prohibit Bank of America from exercising its federal authority to pay less than 2
percent interest on escrow account balances—an amount far above market rates

during the class period. The California law thus directly regulates quintessential

3 See, e.g., OCC Interp. Ltr. 1041, 2005 WL 3629258, at *2 (Sept. 28, 2005) (“OCC
has approved national banks providing escrow services in the context of collecting
real estate taxes.”); OCC, Corporate Decision No. 99-06, 1999 WL 74103, at *2
(Jan. 29, 1999) (“[N]ational banks are authorized to provide . . . escrow services to
their loan . . . customers as activities that are part of or incidental to the business of
banking.”); OCC, Conditional Approval No. 276, 1998 WL 363812, at *9 (May 8,
1998) (“National banks have long been permitted to service the loans that they make
and servicing frequently entails the assurance that local real estate taxes are paid on
time, particularly when such loans involve tax and insurance escrow accounts.”).

-9-
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banking decisions—whether to pay interest on an account the bank requires to
protect loan collateral and, if so, at what rate. Section 2954.8(a)’s requirement to
pay above-market interest makes escrow accounts a less attractive mechanism for
mitigating lending risks, and compels banks to use other means (such as higher
mortgage interest rates) to mitigate its risk—or do nothing, and assume greater
risk. Therefore, under the analysis applied in cases such as Barnett Bank, Franklin
National Bank, Bank of America, Gutierrez, and Rose, the state law is preempted.

3. The panel did not attempt to reconcile its ruling with these prior
decisions. If state prohibitions on use of the word “savings” in advertising
(Franklin National Bank), charging certain fees for ATM use or check cashing
(Bank of America, Baptista, and James), and use of a particular posting order for
customer accounts (Gutierrez) all are preempted, so is a state law requiring
national banks to pay interest at a specified rate on escrow accounts.

Rather than following this analysis, the panel based its decision on its
sweeping conclusion that, in enacting a Dodd-Frank provision codified at 15
U.S.C. § 1639d, Congress expressed the view that state laws like § 2954.8(a)
“would not necessarily prevent or significantly interfere with a national bank’s
operations,” Op. 17-18, or “with a national bank’s business,” id. at 19 n.7.

The panel’s reliance on Dodd-Frank was misplaced. As the panel correctly

concluded, because § 1639d(g)(3) does not apply retroactively, it does not apply to

-10 -
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Plaintiff’s escrow account, which was established before Dodd-Frank took effect.
Op. 23. That should have ended the inquiry into Dodd-Frank.

Yet even if § 1639d(g)(3) applied to Plaintiff’s account, it would not affect
the preemption analysis. National banks are subject to state laws only when
Congress has “accompan[ied] a grant of an explicit power with an explicit
statement that the exercise of that power is subject to state law.” Barnett Bank,
517 U.S. at 34. But “where Congress has not expressly conditioned the grant of
‘power’ upon a grant of state permission, the [Supreme] Court has ordinarily found
that no such condition applies.” Id.

Section 1639d(g)(3) does not “expressly” condition the grant of national
banks’ real-estate lending powers on compliance with state law. In contrast to
other provisions of Dodd-Frank, which are directly aimed at national banks or
expressly amend the National Bank Act, see, e.g., Pub. L. No. 111-203, 8§ 610,
613, 1042, 1044, 1047, Title XIV of Dodd-Frank—which includes § 1639d—never
mentions national banks, the National Bank Act, or preemption. Title XIV
amended the Truth-in-Lending Act and reflects Congress’s response to certain
lending practices engaged in predominantly by nonbank lenders that triggered the
financial crisis. In contrast to national banks that are subject to significant federal
oversight, “the worst subprime loans were originated by nonbank lenders and

brokers where national bank preemption was not applicable.” OCC, Dodd-Frank

-11 -
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Act Implementation, 76 Fed. Reg. 43,549, 43,554 (July 21, 2011). Title XIV thus
was aimed primarily at ensuring that nonbank entities’ lending practices were
subject to federal standards, see Consumer Financial Protection Bureau, Escrow
Requirements Under the Truth in Lending Act, 78 Fed. Reg. 4,726, 4,726-27,
4,744-46 (Jan. 22, 2013)—mnot to require national banks to comply with state law.

Moreover, Section 1639d(g)(3) requires creditors to comply with
“applicable” state laws. A state law is not “applicable” if it is preempted. See Fid.
Fed. Sav. & Loan Ass’n v. de la Cuesta, 458 U.S. 141, 157 n.12 (1982) (where
deed of trust “is to be governed by the ‘law of the jurisdiction’ in which the
property is located,” national bank not required to comply with preempted state
laws). As the district court observed, “Congress recognized that” laws like
§ 2954.8(a) “might not always ‘apply’ to certain creditors under certain
circumstances and made no affirmative changes to when this would occur.” ER
12.

The panel effectively recognized this when it noted that its interpretation of
“applicable” does “not suggest that a state escrow interest law can never be
preempted by the NBA.” Op. 19 n.7. Although the panel acknowledged that “a
state law setting punitively high rates banks must pay on escrow balances may

prevent or significantly interfere with a bank’s ability to engage in the business of

-12 -
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banking,” id., the panel did not explain why the above-market rates set by
§ 2954.8(a) are not preempted.

In sum, as the cases discussed above demonstrate, California’s attempt to
dictate the amount of interest paid on escrow accounts significantly interferes with
national banks’ authority to make mortgage loans and to require escrow accounts
on specified terms as a condition to protect the collateral underlying such loans.

B.  The Panel’s Rejection Of The OCC’s Regulations Conflicts With
Prior Decisions.

Both before and after Dodd-Frank, the OCC has authorized national banks to
exercise their banking powers “without regard to state law limitations concerning
... [t]he terms of credit” and “escrow accounts, impound accounts, and similar
accounts.” 12 C.F.R. § 34.4(a)(4), (a)(6). OCC regulations possess the same
preemptive effect as a federal statute. See de la Cuesta, 458 U.S. at 153. This
Court consistently has upheld the OCC’s regulations, and Plaintiff did not even
challenge their validity. The panel nevertheless refused to apply them. That result
warrants further review because it cannot be squared with this Court’s prior

decisions.*

4 Had the panel properly concluded that the National Bank Act preempted the
California law, see Part I.A supra, it would not have needed to address preemption
under the OCC regulations.

-13-
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By rejecting 12 C.F.R. 8§ 34.4, the panel reached a result that is directly at
odds with Martinez v. Wells Fargo Home Mortgage, Inc., 598 F.3d 549 (9th Cir.
2010). In Martinez, a national bank allegedly violated California law by charging
an excessive underwriting fee for refinancing their mortgage loans and by failing
to disclose the actual costs of its underwriting services. Id. at 554. This Court
acknowledged that, “[a]s the agency charged with administering the [National
Bank] Act, the [OCC] has the primary responsibility for the surveillance of the
‘business of banking’ authorized by the Act,” and that the “OCC regulations
possess the same preemptive effect as the Act itself.” Id. at 555. The Court held
that the plaintiffs’ state-law claims were preempted under § 34.4 because they
sought to impose state-law limitations relating to originating, processing, and
servicing mortgages. Id. at 556-57.

Following Martinez, this Court has applied 8 34.4 to preempt state laws. See
Deming v. Merrill Lynch & Co., Inc., 528 F. App’x 775, 777 (9th Cir. 2013)
(preempting state-law claims alleging that plaintiffs were improperly charged
administrative and compliance review fees on their mortgages); O’Donnell v. Bank
of Am., Nat. Ass’n, 504 F. App’x 566, 568 (9th Cir. 2013) (preempting state-law
claims alleging that defendant failed to make sufficient disclosures regarding

mortgage payments). The Court apparently viewed these decisions as

-14 -
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uncontroversial applications of established law, because the opinions are
unpublished.

Without acknowledging Martinez, Deming, or O’Donnell, the panel
concluded that the pre-Dodd-Frank version was entitled to “little, if any,
deference” because it “inaccurately” stated the preemption test. Op. 14. And in
refusing to enforce the current version of § 34.4, the panel stated that, “to the
extent that the OCC has largely reaffirmed its previous preemption conclusions
without further analysis under the Barnett Bank standard . . . we give it no greater
deference than before Dodd-Frank’s enactment.” Op. 15.

This conclusion is flawed for several reasons. First, the panel erroneously
stated that the OCC’s pre-Dodd-Frank regulations *“should receive, at most,
Skidmore deference—and even then, only as to a conflict analysis, and not as to the
legal conclusion on preemption.” Op. 14. But this Court has previously held that
“[w]hen the [OCC] administrator promulgates regulations intended to pre-empt
state law, the court’s inquiry is. .. limited.” Wells Fargo Bank N.A. v. Boutris,
419 F.3d 949, 962 (9th Cir. 2005) (quotation marks and citation omitted).

Second, contrary to the panel’s view, the pre-Dodd-Frank regulation—the
version applied in Martinez—correctly stated the law. Indeed, this Court has
applied the very standard that the panel rejects: “State attempts to control the

conduct of national banks are void if they conflict with federal law, frustrate the

-15 -
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purposes of the National Bank Act, or impair the efficiency of national banks to
discharge their duties.” Bank of Am., 309 F.3d at 561 (emphasis added); see also
Watters, 550 U.S. at 13 (state law preempted if it “curtail[s] or hinder[s] a national
bank’s efficient exercise of” its federal powers).

Third, the panel erred by concluding that its criticisms of the pre-Dodd-
Frank regulation apply to the current regulation. After Dodd-Frank was enacted,
the OCC changed its regulations to explicitly rely on the Barnett Bank standard.
12 C.F.R. § 34.4 (2011). The OCC also “re-reviewed” its regulations and again
made preemption determinations “based upon [the OCC’s] assessment as the
primary Federal supervisor of national banks” of which types of state laws “would
meaningfully interfere with fundamental and substantial elements of the business
of national banks and with their responsibilities to manage that business and those
risks.” 76 Fed. Reg. at 43,557. In doing so, the OCC once more concluded that
state laws addressing “[t]he terms of credit” and “escrow accounts” are preempted.
12 C.F.R. § 34.4(a)(4), (a)(6).

In sum, the panel’s decision warrants further review because it effectively
invalidates 12 C.F.R. § 34.4 and conflicts with Martinez in which the Court applied

this regulation to preempt state law.

- 16 -
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Il.  THE PANEL’S DECISION CREATES UNCERTAINTY
REGARDING WHICH STATE LAWS APPLY TO NATIONAL
BANKS.

The panel’s decision not only creates uncertainty regarding whether national
banks must pay interest on escrow accounts in other states that have laws requiring
such interest payments, but also creates uncertainty regarding many other state
banking laws that have long been understood not to apply to national banks.

The panel noted that 13 states have laws that require mortgage lenders to pay

interest on escrow accounts. Op. 19. That list includes at least two states in this
Circuit: California and Oregon. Cal. Civil Code § 2954.8(a); Or. Rev. Stat.
8§ 86.245(2). Plaintiffs have not previously accused national banks of failing to
comply with these and other state laws, likely because the relevant OCC regulation
expressly provides that state-law limitations on national bank loan terms and
escrow accounts are preempted. See Part | supra. If the panel’s decision stands,
plaintiffs can be expected to file more suits like this. Indeed, three such suits have
already been filed. See Khosroabadi v. JPMorgan Chase Bank, N.A., No. 18-cv-
02147 (C.D. Cal. filed Mar. 14, 2018); Hyde v. Seterus, Inc., No. 18-cv-00565
(S.D. Cal. filed Mar. 19, 2018); McShannock v. JP Morgan Chase Bank N.A., No.
18-cv-01873 (N.D. Cal. filed Mar. 27, 2018).

The panel’s decision also creates uncertainty regarding national banks’

obligations to comply with other state laws. It had been settled that grants of

-17 -
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power to national banks are “not normally limited by, but rather ordinarily pre-
empt[], contrary state law,” Bank of Am., 309 F.3d at 558 (quotations and citation
omitted), and courts had consistently applied OCC regulations to preempt state
laws, see Part 1.B supra. The panel departed from this settled law by holding that a
state law does not significantly interfere with national banks’ powers without
addressing in any meaningful way the specific federal banking powers at issue or
analyzing how the state law affects that power.

In sum, the panel’s opinion departs from this Court’s precedent and
effectively invalidates the OCC’s governing regulation. Given the importance of
the issues, and the conflict with this Court’s prior rulings, rehearing is warranted.

CONCLUSION

The petition for rehearing en banc should be granted.

DATED: April 13, 2018 Respectfully submitted,

s/ _Andrew Soukup
Robert A. Long, Jr.
Mark W. Mosier
Andrew Soukup
COVINGTON & BURLING LLP
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2 LUSNAK V. BANK OF AMERICA

SUMMARY™

Preemption / National Bank Act

The panel reversed the district court’s dismissal of a
putative class action; held that that the National Banking Act
did not preempt California’s state escrow interest law, Cal.
Civil Code § 2954.8(a); and remanded so that the plaintiff
could proceed with his California Unfair Competition Law
(“UCL”) and breach of contract claims against Bank of
America.

Plaintiff filed his lawsuit on behalf of himself and a
proposed class of similarly situated Bank of America
customers, alleging that the Bank violated both California
state law and federal law by failing to pay interest on his
escrow account funds.

In 2010, Congress enacted the Dodd-Frank Wall Street
Reform and Consumer Protection Act. Titles X and XIV of
Dodd-Frank aim to prevent, and mitigate the effects of,
another mortgage crisis.

The panel held that although Dodd-Frank significantly
altered the regulatory framework governing financial
institutions, with respect to National Bank Act preemption,
it merely codified the existing standard established in
Barnett Bank of Marion County, N.A. v. Nelson, 517 U.S. 25
(1996). Applying that standard, the panel held that the
National Bank Act did not preempt Cal. Civil Code

* This summary constitutes no part of the opinion of the court. It
has been prepared by court staff for the convenience of the reader.
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§ 2954.8(a) because it did not prevent or significantly
interfere with Bank of America’s exercise of its powers.

Turning to plaintiff’s claims for relief, the panel held that
plaintiff may proceed with his California UCL and breach of
contract claims against Bank of America. The panel held
that plaintiff could not rely on 15 U.S.C. § 1639d(g)(3) in
prosecuting his UCL claim where plaintiff’s escrow account
was established prior to the effective date of the section, but
this did not preclude him from obtaining relief under the
theory that the Bank violated the UCL by failing to comply
with Cal. Civil Code § 2954.8(a).

COUNSEL

Roger N. Heller (argued), Jordan Elias, and Michael W.
Sobol, Lieff Cabraser Heimann & Bernstein LLP, San
Francisco; Jae K. Kim and Richard D. McCune, Redlands,
California; for Plaintiff-Appellant.

Mark William Mosier (argued), Andrew Soukup, and Keith
A. Noreika, Covington & Burling LLP, Washington, D.C.;
Peter J. Kennedy and Marc A. Lackner, Reed Smith LLP,
Los Angeles, California; for Defendant-Appellee.
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OPINION
NGUYEN, Circuit Judge:

Congress significantly altered the regulation of financial
institutions with the enactment of the Dodd-Frank Wall
Street Reform and Consumer Protection Act (“Dodd-
Frank™). This sweeping piece of legislation was a response
to the worst financial crisis since the Great Depression, in
which millions of Americans lost their homes. This appeal
requires us to determine whether in light of Dodd-Frank, the
National Bank Act (“NBA”) preempts California’s state
escrow interest law, California Civil Code § 2954.8(a).

California’s escrow interest law, enacted in 1976,
requires financial institutions to pay borrowers at least two
percent annual interest on the funds held in the borrowers’
escrow accounts. This type of account is often set up in
conjunction with a mortgage, either as a condition set by the
lender or at the request of the borrower. Its purpose is to
ensure payment of obligations such as property taxes and
insurance. These accounts often carry a significant positive
balance.

Plaintiff Donald Lusnak, on behalf of a putative class,
filed suit against Bank of America, which does not pay
borrowers any interest on the positive balance in their
accounts. The district court dismissed the suit on the ground
that the NBA preempted California Civil Code § 2954.8(a).

We reverse. Although Dodd-Frank significantly altered
the regulatory framework governing financial institutions,
with respect to NBA preemption, it merely codified the
existing standard established in Barnett Bank of Marion
County, N.A. v. Nelson, 517 U.S. 25 (1996). Applying that
standard here, we hold that the NBA does not preempt
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California Civil Code § 2954.8(a), and Lusnak may proceed
with his California Unfair Competition Law (“UCL”) and
breach of contract claims against Bank of America.

I. Background
A. The National Bank Act

“In 1864, Congress enacted the NBA, establishing the
system of national banking still in place today.” Watters v.
Wachovia Bank, N.A., 550 U.S. 1, 10 (2007) (citations
omitted). The NBA provides for the formation of national
banks and grants them several enumerated powers as well as
“*all such incidental powers as shall be necessary to carry on
the business of banking.”” 1d. at 11 (quoting 12 U.S.C.
8§ 24(Seventh)). Congress established the Office of the
Comptroller of the Currency (“OCC”) to charter, regulate,
and supervise these national banks. National Bank Act,
38 Cong. Ch. 106, § 1, 13 Stat. 99, 99-100 (1864)*; About
the OCC, Office of the Comptroller of the Currency,
https://www.occ.treas.gov/about/what-we-do/mission/index-
about.html (last visited Jan. 25, 2018) (“The OCC charters,
regulates, and supervises all national banks . . ..”).

The NBA also ushered in a “dual banking system,”
wherein banks could be chartered either by the OCC or by a
State authority and be subject to different legal requirements
and oversight from different regulatory bodies. See First
Nat’l Bank of Fairbanks v. Camp, 465 F.2d 586, 592 (D.C.
Cir. 1972); Kenneth E. Scott, The Dual Banking System: A
Model of Competition in Regulation, 30 Stan. L. Rev. 1

1 The Act was renamed “the national-bank act” in 1874. An Act
Fixing the Amount of United States Notes, 43d Cong. Ch. 343, § 1, 18
Stat. 123, 123 (1874).
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(1977). Since the NBA’s enactment, the Supreme Court has
often ruled on the scope of State authority to regulate
national banks. See Watters, 550 U.S. at 11-13. Congress
has also enacted legislation “[t]Jo prevent inconsistent or
intrusive state regulation from impairing the national
system.” Seeid. at 11.

B. Dodd-Frank

In 2010, Congress enacted Dodd-Frank in response to a
“financial crisis that nearly crippled the U.S. economy.”?
S. Rep. No. 111-176, at 2 (2010); see also id. at 15 (“It has
become clear that a major cause of the most calamitous
worldwide recession since the Great Depression was the
simple failure of federal regulators to stop abusive lending,
particularly unsustainable home mortgage lending.”
(quoting The Creation of a Consumer Financial Protection
Agency to Be the Cornerstone of America’s New Economic
Foundation: Hearing Before S. Comm. On Banking, Hous.,
and Urban Affairs, 111th Cong. 82 (2009) (Statement of
Travis Plunkett, Legislative Director, Consumer Federation
of America))). Dodd-Frank brought about a “sea change” in
the law, affecting nearly every corner of the nation’s
financial markets. See, e.g., Loan Syndications & Trading
Ass’nv. S.E.C., 818 F.3d 716, 718 (D.C. Cir. 2016); Damian
Paletta & Aaron Lucchetti, Law Remakes U.S. Financial
Landscape, Wall St. J., July 16, 2010, at Al (“Congress
approved a rewrite of rules touching every corner of finance

..”).  One of Congress’s main goals in this sweeping

2 The crisis resulted in 9.3 million lost homes, 8.8 million lost jobs,
and $19.2 trillion in lost household wealth. See U.S. Dep’t of the
Treasury, The Financial Crisis Response in Charts 3 (2012); Laura
Kusisto, Many Who Lost Homes to Foreclosure in Last Decade Won’t
Return, Wall St. J., Apr. 20, 2015, at A2.
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legislation was to prevent another mortgage crisis, which
resulted in “unprecedented levels of defaults and home
foreclosures.” See, e.g., H.R. Rep. No. 111-94, at 48 (2009).

Titles X and X1V of Dodd-Frank, at issue in this case,
aim to prevent, and mitigate the effects of, another mortgage
crisis. In a section of Title X called “Preservation of State
Law,” Congress addressed the framework of NBA
preemption determinations. These provisions were designed
to address “an environment where abusive mortgage lending
could flourish without State controls.” S. Rep. No. 111-176,
at 17. Congress aimed to undo broad preemption
determinations, which it believed planted the seeds “for
long-term trouble in the national banking system.” Id. at 17.
In a section of Title XIV called “Escrow and Impound
Accounts Relating to Certain Consumer Credit
Transactions,” Congress established a series of measures to
help borrowers understand their mortgage obligations.
Dodd-Frank Wall Street Reform and Consumer Protection
Act, Pub. L. No. 111-203, § 1461, 124 Stat. 1376, 2178-81
(2010) (codified at 15 U.S.C. § 1639d). These provisions
were designed to correct abusive and deceptive lending
practices that contributed to the mortgage crisis, specifically
with regard to the administration of escrow accounts for
property taxes and insurance. H.R. Rep. No. 111-94, at 53—
56.

C. Factual Background

In July 2008, Lusnak purchased a home in Palmdale,
California with a mortgage from Countrywide Financial.
Soon thereafter, Bank of America purchased Countrywide
Financial and assumed control over Lusnak’s mortgage. In
March 2009, Lusnak refinanced his mortgage, and in
January 2011, he and Bank of America agreed to modify
certain terms. The 2009 agreement and 2011 modification
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contain the relevant terms governing Lusnak’s mortgage.
The agreements provide that Lusnak’s mortgage “shall be
governed by federal law and the law of the jurisdiction in
which the Property is located.” The parties agree that the
terms of Lusnak’s mortgage require Bank of America to pay
interest on escrow funds if required by federal law or state
law that is not preempted.

As a condition for obtaining a mortgage, Lusnak was
required to open a mortgage escrow account into which he
pays $250 per month. Lusnak alleges that Bank of America
is able to enrich itself by earning returns on funds in his
account. Bank of America acknowledges that it does not
comply with state escrow interest laws and that Wells
Fargo—its chief competitor and the largest mortgage banker
in America—does. But it contends that no federal or
“applicable” state law requires it to pay interest on Lusnak’s
escrow account funds.

D. Procedural History

On March 12, 2014, Lusnak filed this lawsuit on behalf
of himself and a proposed class of similarly situated Bank of
America customers. Pursuant to the “unlawful” prong of
California’s UCL, Lusnak alleged that Bank of America
violated both state law, Cal. Civ. Code §2954.8(a), and
federal law, 15 U.S.C. 8 1639d(g)(3), by failing to pay
interest on his escrow account funds. Lusnak also brings a
breach of contract claim, alleging that Bank of America’s
failure to pay interest violated his mortgage agreement.
Bank of America promptly moved to dismiss on the ground
that California Civil Code § 2954.8(a) is preempted by the
NBA.

The district court granted the motion to dismiss. Lusnak
v. Bank of Am., N.A., No. CV 14-1855-GHK (AJWXx), 2014
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WL 6779131 (C.D. Cal. Oct. 29, 2014). It first
acknowledged that Dodd-Frank clarified and amended the
NBA preemption framework. Id. at *3-5. The district court
then concluded that California’s escrow interest law
“prevents or significantly interferes with” banking powers
and therefore is preempted by the NBA. Id. at *7-8. In so
concluding, the district court determined that section
1639d(g)(3) of Dodd-Frank did not impact the preemption
analysis. Id. at *8-9. This appeal followed.

1. Jurisdiction and Standard of Review

We have jurisdiction under 28 U.S.C. § 1291. This court
reviews de novo a district court’s dismissal for failure to
state a claim under Federal Rule of Civil Procedure 12(b)(6).
Aguayo v. U.S. Bank, 653 F.3d 912, 917 (9th Cir. 2011).
“Questions of statutory interpretation are reviewed de novo
... as are questions of preemption.” Lopez v. Wash. Mut.
Bank, 302 F.3d 900, 903 (9th Cir. 2002) (citations omitted).

I11. Discussion

The central question here is whether the NBA preempts
California Civil Code §2954.8(a). Section 2954.8(a)
requires “[e]very financial institution” to pay “at least
2 percent simple interest per annum” on escrow account
funds.® The portion of Dodd-Frank to which the parties draw

3 In full, California Civil Code § 2954.8(a) states:

Every financial institution that makes loans upon the
security of real property containing only a one- to four-
family residence and located in this state or purchases
obligations secured by such property and that receives
money in advance for payment of taxes and
assessments on the property, for insurance, or for other
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this court’s attention, section 1639d(g)(3), which amends the
Truth in Lending Act (“TILA”), states:

(3) Applicability of payment of interest

If prescribed by applicable State or Federal
law, each creditor shall pay interest to the
consumer on the amount held in any
impound, trust, or escrow account that is
subject to this section in the manner as
prescribed by that applicable State or Federal
law.

15 U.S.C. §1639d(g)(3). According to Lusnak, this
section’s plain language—requiring creditors to pay interest
on escrow fund accounts like his if “prescribed by
applicable” state law—made clear that Congress perceived
no conflict between state laws like California Civil Code
8 2954.8(a) and the powers of national banks. Therefore,
Congress clearly did not intend for these state laws to be
preempted by the NBA. Bank of America counters that such
state laws are preempted because they prevent or
significantly interfere with the exercise of its banking
powers, and a preempted law cannot be an “applicable” law
under section 1639d(g)(3). We begin by examining the
relevant preemption framework.

purposes relating to the property, shall pay interest on
the amount so held to the borrower. The interest on
such amounts shall be at the rate of at least 2 percent
simple interest per annum. Such interest shall be
credited to the borrower's account annually or upon
termination of such account, whichever is earlier.
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A. Preemption Framework
1. Guiding Principles of Preemption

Our analysis is governed by “the two cornerstones of . . .
preemption jurisprudence.” Wyeth v. Levine, 555 U.S. 555,
565 (2009). “First, ‘the purpose of Congress is the ultimate
touchstone in every pre-emption case.”” Id. (quoting
Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996)). “[W]hen
Congress has made its intent known through explicit
statutory language, the courts’ task is an easy one.” English
v. Gen. Elec. Co., 496 U.S. 72, 79 (1990). Second, we start
with the assumption that the State’s historic police powers
are not preempted “unless that was the clear and manifest
purpose of Congress.” Wyeth, 555 U.S. at 565 (quoting
Medtronic, 518 U.S. at 485).

In the context of the NBA, Dodd-Frank provides that
state laws are preempted if they “prevent[] or significantly
interfere[] with the exercise by the national bank of its
powers.” 12 U.S.C. § 25b(b)(1)(B). Applying this standard,
there is no presumption against preemption. See Bank of Am.
v. City & Cty. of San Francisco, 309 F.3d 551, 558 (9th Cir.
2002). This does not, however, absolve a national bank of
the burden of proving its preemption defense. See Dilts v.
Penske Logistics, LLC, 769 F.3d 637, 649 (9th Cir. 2014)
(“Defendants . . . bear the burden of proof in establishing the
affirmative defense of preemption.”). Where, as here, we are
confronted with state consumer protection laws, “a field
traditionally regulated by the states, compelling evidence of
an intention to preempt is required.” Aguayo, 653 F.3d at
917 (quoting Gen. Motors Corp. v. Abrams, 897 F.2d 34, 41—
42 (2d Cir. 1990)). Accordingly, because this case involves
state regulation of consumer credit, Bank of America must
affirmatively demonstrate that Congress intended to
preclude states from enforcing their escrow interest laws.
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2. Dodd-Frank’s Amendments to the NBA Preemption
Framework

Dodd-Frank addressed the preemptive effect of the NBA
in several ways. First, it emphasized that the legal standard
for preemption set forth in Barnett Bank of Marion County,
N.A. v. Nelson, 517 U.S. 25 (1996), applies to questions of
whether state consumer financial laws are preempted by the
NBA. 12 U.S.C. § 25b(b)(1)(B). Second, it required the
OCC to follow specific procedures in making any
preemption determination. See id. 88 25b(b)(1)(B)
(requiring the OCC to make any preemption determination
on a “case-by-case basis™); 25b(b)(3)(B) (requiring the OCC
to consult the Bureau of Consumer Financial Protection
when making a preemption determination). And third, it
clarified that the OCC’s preemption determinations are
entitled only to Skidmore deference. 12 U.S.C.
8 25b(b)(5)(A); see Skidmore v. Swift & Co., 323 U.S. 134,
140 (1944) (explaining that an agency’s views are “entitled
to respect” only to the extent that they have the “power to
persuade”). Of these, only the second amendment was an
actual change in the law. The first and third amendments
merely codified existing law as set forth by the Supreme
Court.

Before Dodd-Frank, the Supreme Court held in Barnett
Bank that states are not “deprive[d] ... of the power to
regulate national banks, where . . . doing so does not prevent
or significantly interfere with the national bank’s exercise of
its powers.” 517 U.S. at 33 (emphasis added). This is
because “normally Congress would not want States to
forbid, or to impair significantly, the exercise of a power that
Congress explicitly granted.” 1d.

Following Barnett Bank, the OCC issued in 2004 its
interpretation of the NBA preemption standard: “Except
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where made applicable by Federal law, state laws that
obstruct, impair, or condition a national bank’s ability to
fully exercise its Federally authorized real estate lending
powers do not apply to national banks.” 12 C.F.R. § 34.4(a)
(effective Jan. 13, 2004). The OCC framed its interpretation
as merely reflecting Barnett Bank and earlier obstacle
preemption case law. See Bank Activities and Operations;
Real Estate Lending and Appraisals, 69 Fed. Reg. 1904,
1910 (Jan. 13, 2004) (“The OCC intends this phrase as the
distillation of the various preemption constructs articulated
by the Supreme Court, as recognized in Hines and Barnett,
and not as a replacement construct that is in any way
inconsistent with those standards.”). But its formulation
raised concern and confusion over the scope of NBA
preemption.*

We never addressed whether the OCC’s interpretation
was inconsistent with Barnett Bank, or whether the
regulation was owed deference while it was in effect. The
Supreme Court, however, has indicated that regulations of

4 The OCC’s preemption rule reads more broadly than Barnett
Bank’s “prevent or significantly interfere” standard in two respects.
First, the OCC omitted the intensifier “significantly” and used the terms
“impair” and “condition” rather than “interfere.” Second, it insisted that
banks be able to “fully” exercise their NBA powers. See Staff of H.
Comm. on Fin. Servs., 108th Cong., Views and Estimates of the
Committee on Financial Services on Matters to be Set Forth in the
Concurrent Resolution on the Budget for Fiscal Year 2005 15-16
(Comm. Print 2004) (“[The OCC’s 2004] rules may represent an
unprecedented expansion of Federal preemption authority . . . .”); Jared
Elosta, Dynamic Federalism and Consumer Financial Protection: How
the Dodd-Frank Act Changes the Preemption Debate, 89 N.C. L. Rev.
1273, 1280 (2011) (“[T]here is reason to believe that the OCC went
beyond clarifying Barnett Bank and in fact made it much easier for the
OCC to preempt state laws than the Barnett Bank standard would
allow.”).
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this kind should receive, at most, Skidmore deference—and
even then, only as to a conflict analysis, and not as to the
legal conclusion on preemption. In Wyeth v. Levine, the
Supreme Court noted that when Congress has not authorized
an agency to preempt state law directly, the Court “ha[s] not
deferred to an agency’s conclusion that state law is pre-
empted.” 555 U.S. at 576. Rather, it “ha[s] attended to an
agency’s explanation of how state law affects the regulatory
scheme” based on the agency’s “unique understanding of the
statutes [it] administer[s] and [its] attendant ability to make
informed determinations about how state requirements may
pose an ‘obstacle to the accomplishment and execution of
the full purposes and objectives of Congress.”” Id. at 576—
77 (citations omitted). And the weight to be accorded an
agency’s explanation of a state law’s impact on a federal
scheme “depends on its thoroughness, consistency, and
persuasiveness.” 1d. at 577; see Skidmore, 323 U.S. at 140.

We conclude that under Skidmore, the OCC’s regulation
would have been entitled to little, if any, deference in light
of Barnett Bank, even before the enactment of Dodd-Frank.
This regulation was the OCC’s articulation of its legal
analysis; the OCC simply purported to adopt the Supreme
Court’s articulation of the applicable preemption standards
in prior cases, but did so inaccurately. See 69 Fed Reg. at
1910 (“We have adopted in this final rule a statement of
preemption principles that is consistent with the various
formulations noted [in Supreme Court precedent] . . . ; that
is, that state laws do not apply to national banks if they
impermissibly contain a bank’s exercise of a federally
authorized power.”). The OCC did not conduct its own
review of specific potential conflicts on the ground. See id.
It follows that the OCC’s 2004 preemption regulation had no
effect on the preemption standard prior to Dodd-Frank,
which was governed by Barnett Bank.
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In Dodd-Frank, Congress underscored that Barnett Bank
continues to provide the preemption standard; that is, state
consumer financial law is preempted only if it “prevents or
significantly interferes with the exercise by the national bank
of its powers,” 12 U.S.C. 8§ 25b(b)(1)(B). Congress also
made clear that only Skidmore deference applies to
preemption determinations made by the OCC.> See id.
8 25b(b)(5)(A). The OCC has recognized as much. See,
e.g., 76 Fed. Reg. at 43557 (conceding that section
25b(b)(1)(B) “may have been intended to change the OCC’s
approach by shifting the basis of preemption back to the
[Barnett Bank] decision itself”). Therefore, to the extent that
the OCC has largely reaffirmed its previous preemption
conclusions without further analysis under the Barnett Bank
standard, see 76 Fed. Reg. at 43556, we give it no greater
deference than before Dodd-Frank’s enactment, as the
standard applied at that time did not conform to Barnett
Bank. That is, the OCC’s conclusions are entitled to little, if
any, deference.

®> That these provisions were among those that had a future effective
date, see 124 Stat. at 2018, makes no difference to our analysis. If we
were to apply the “previous” NBA preemption standard and level of
deference to OCC preemption determinations, we would apply, as
explained above, the Barnett Bank standard and Skidmore deference
required by the Dodd-Frank amendments.

Of course, a statute should be “so construed that, if it can be
prevented, no clause, sentence, or word shall be superfluous, void, or
insignificant.” TRW Inc. v. Andrews, 534 U.S. 19, 31 (2001) (quoting
Duncan v. Walker, 533 U.S. 167, 174 (2001)). But no such superfluity
exists here where the effective date provision applies to the whole
subtitle, which imposes other requirements upon the OCC, and not just
the provisions clarifying the preemption and agency deference standards.
124 Stat. at 2018. In fact, the OCC appears to have interpreted the
effective date in just such a manner. See 76 Fed. Reg. at 43557.
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The one substantive change in the law that Dodd-Frank
enacted was to require the OCC to follow certain procedures
in  making preemption determinations. Dodd-Frank
mandates that all of the OCC’s future preemption
determinations be made “on a case-by-case basis, in
accordance with applicable law.” 12 U.S.C. § 25b(b)(1)(B).
Under the “case-by-case basis” requirement, the OCC must
individually evaluate state consumer laws and consult with
the Bureau of Consumer Financial Protection before making
any preemption determinations. 12 U.S.C. § 25b(b)(3). In
addition, the OCC may not deem preempted a provision of a
state consumer financial law “unless substantial evidence,
made on the record of the proceeding, supports the specific
finding regarding the preemption of such provision in
accordance with [Barnett Bank].” 12 U.S.C. §25b(c).
Finally, the OCC must review its preemption determinations
at least once every five years. 12 U.S.C. § 25b(d). These
changes have no bearing here where the preemption
determination is made by this court and not the OCC.

We now turn to the question of whether the NBA
preempts California’s escrow interest law.

B. The NBA Does Not Preempt California’s
Escrow Interest Law

Under both Barnett Bank and Dodd-Frank, we must
determine whether California Civil Code 8§ 2954.8(a)
“prevents or significantly interferes” with Bank of
America’s exercise of its national bank powers.® As

6 Ordinarily, affirmative defenses such as preemption may not be
raised on a motion to dismiss except when the defense raises no disputed
issues of fact. Scott v. Kuhlmann, 746 F.2d 1377, 1378 (9th Cir. 1984)
(per curiam); see also Rose v. Chase Bank USA, N.A., 513 F.3d 1032,
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Congress provided in Dodd-Frank, the operative question is
whether section 2954.8(a) prevents Bank of America from
exercising its national bank powers or significantly
interferes with Bank of America’s ability to do so. See
12 U.S.C. 8§ 25b(b)(1)(B). Minor interference with federal
objectives is not enough. Watters, 550 U.S. at 11 (“[F]ederal
control shields national banking from unduly burdensome
and duplicative state regulation.” (emphasis added)); id. at
12 (“[W]hen state prescriptions significantly impair the
exercise of authority, enumerated or incidental under the
NBA, the State’s regulations must give way.” (emphasis
added)).

Applying that standard here, we hold that California
Civil Code § 2954.8(a) is not preempted because it does not
prevent or significantly interfere with Bank of America’s
exercise of its powers. Again, section 1639d(g)(3) of Dodd-
Frank states, “If prescribed by applicable State or Federal
law, each creditor shall pay interest to the consumer on the
amount held in any . . . escrow account that is subject to this
section in the manner as prescribed by that applicable State
or Federal law.” 15 U.S.C. § 1639d(g)(3). This language
requiring banks to pay interest on escrow account balances
“[i]f prescribed by applicable State [] law” expresses
Congress’s view that such laws would not necessarily

1038 n.4 (9th Cir. 2008) (declining to remand for further discovery
because “no amount of discovery would change the central holding that
Congress intended for the NBA to preempt [this] state restriction[] on
national banks ....”). Such is the case here. Bank of America’s
arguments are purely legal and do not depend on resolution of any factual
disputes over the effect of California law on the bank’s business. Indeed,
Bank of America confirms that “[n]o discovery is necessary . . . because
this is a legal inquiry, not a factual one.”
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prevent or significantly interfere with a national bank’s
operations.

Dodd-Frank does not define the term “applicable.” But
the Supreme Court recently explained:

“Applicable” means “capable of being
applied: having relevance” or “fit, suitable, or
right to be applied: appropriate.” Webster’s
Third New International Dictionary 105
(2002). See also New Oxford American
Dictionary 74 (2d ed. 2005) (“relevant or
appropriate”); 1 Oxford English Dictionary
575 (2d ed. 1989) (“[c]apable of being
applied” or “[f]it or suitable for its purpose,
appropriate”). So an expense amount is
“applicable” within the plain meaning of the
statute when it is appropriate, relevant,
suitable, or fit.

Ransom v. FIA Card Servs., N.A., 562 U.S. 61, 69 (2011);
see also Applicable, Collins English Dictionary 97 (12th ed.
2014) (“being appropriate or relevant”); Applicable, Oxford
Dictionaries (Oxford University Press), https://premium.
oxford dictionaries.com/definition/american_english/
applicable (last visited Jan. 25, 2018) (“[r]elevant or
appropriate”). Accordingly, “applicable” law in the context
of section 1639d(g)(3) would appear to include any relevant
or appropriate state laws that require creditors to pay interest
on escrow account funds.

The inclusion of this term makes sense because not every
state has escrow interest laws. In a regulation implementing
Dodd-Frank’s amendments to the TILA, the Consumer
Financial Protection Bureau explained that:
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[T]he creditor may be able to gain returns on
the money that the consumers keep in their
escrow account. Depending on the State, the
creditor might not be required to pay interest
on the money in the escrow account. The
amount that the consumer is required to have
in the consumer’s escrow account is
generally limited to two months’ worth of
property taxes and home insurance.
However, some States require a fixed interest
rate to be paid on escrow accounts, resulting
in an additional cost to the creditors.

Escrow Requirements Under the Truth in Lending Act
(Regulation Z), 78 Fed. Reg. 4726, 4747 (Jan. 22, 2013).
Lusnak notes that only thirteen states appear to have escrow
interest laws similar to California’s. Through its
requirement that creditors pay interest “in the manner as
prescribed by” the relevant state law, Congress demonstrated
an awareness of, and intent to address, the differences among
state escrow interest laws. 15 U.S.C. § 1639d(g)(3). “[W]e
may reasonably presume that Congress was aware of
[existing law when it legislated],” Do Sung Uhm v. Humana,
Inc., 620 F.3d 1134, 1155 (9th Cir. 2010), and that it used
the term “applicable” to refer to state escrow interest laws
where they exist.”

" In so construing the term “applicable,” we do not suggest that a
state escrow interest law can never be preempted by the NBA. For
example, a state law setting punitively high rates banks must pay on
escrow balances may prevent or significantly interfere with a bank’s
ability to engage in the business of banking. We simply recognize that
Congress’s reference to “applicable State . . . law” in section 1639d(g)(3)
reflects a determination that state escrow interest laws do not necessarily
prevent or significantly interfere with a national bank’s business.
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Although we need not resort to legislative history, we
note that it, too, confirms our interpretation of
section 1639d(g)(3). A House Report discusses how
mortgage servicing, and specifically escrow accounts,
contributed to the subprime mortgage crisis. H.R. Rep. No.
111-94, at 53-56. The Report notes that mortgage servicers
are typically “large corporations” who “may . . . earn income
from the float from escrow accounts they maintain for
borrowers to cover the required payments for property
insurance on the loan.” Id. at 55. The Report’s section-by-
section analysis of Dodd-Frank then explains Congress’s
purpose behind section 1639d(g)(3), stating:

Servicers must administer such accounts in
accordance with the Real Estate Settlement
Procedures Act (RESPA), [Flood Disaster
Protection Act], and, if applicable, the law of
the State where the real property securing the
transaction is located, including making
interest payments on the escrow account if
required under such laws.

Id. at 91 (emphasis added). This passage shows Congress’s
view that creditors, including large corporate banks like
Bank of America, can comply with state escrow interest laws
without any significant interference with their banking
pOWers.

No legal authority supports Bank of America’s position
that California Civil Code §2954.8(a) prevents or
significantly interferes with the exercise of its powers. Bank
of America falls back on the OCC’s pre-Dodd-Frank
preemption rule, 12 C.F.R. 8§ 34.4(a) (2004), but as we
explained, Congress has since clarified that Barnett Bank’s
preemption standard applies. Bank of America’s reliance on
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the OCC’s post-Dodd-Frank revision of section 34.4(a) also
fails. Reading section 34.4(a) in isolation, Bank of America
argues that state escrow interest laws necessarily prevent or
significantly impair its real estate lending authority.
However, the OCC’s amendments specifically altered the
language of section 34.4(b) to clarify that state laws “that
[are] made applicable by Federal law” (which would include
Dodd-Frank’s TILA amendments) “are not inconsistent with
the real estate lending powers of national banks ... to the
extent consistent with [Barnett Bank].” 12 C.F.R.
8§ 34.4(b)(9) (2011).

All of Bank of America’s cited cases are inapposite.
Flagg v. Yonkers Savings & Loan Association concerned the
Office of Thrift Supervision’s (“OTS”) authority to regulate
federal savings associations, and the Second Circuit’s
holding in that case was based on the OTS’s field preemption
over the regulation of such associations. 396 F.3d 178, 182
(2d Cir. 2005). Unlike the OTS, the OCC does not enjoy
field preemption over the regulation of national banks.®
Aguayo, 653 F.3d at 921-22 (“[W]hile the OTS and the OCC
regulations are similar in many ways ... the OCC has
explicitly avoided full field preemption in its rulemaking and
has not been granted full field preemption by Congress.”).
First Federal Savings and Loan Association of Boston v.
Greenwald also fails to support Bank of America’s position.
591 F.2d 417 (1st Cir. 1979). Greenwald concerned a direct
conflict between a state regulation requiring payment of
interest on certain escrow accounts and a federal regulation
expressly stating that no such obligation was to be imposed
on federal savings associations “apart from the duties

8 Nor does the OCC enjoy field preemption over the regulation of
federal savings associations. 12 U.S.C. § 1465(b).
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imposed by this paragraph” or “as provided by contract.” 1d.
at 425. Here, there is no federal regulation that directly
conflicts with section 2954.8(a).°

In sum, no legal authority establishes that state escrow
interest laws prevent or significantly interfere with the
exercise of national bank powers, and Congress itself, in
enacting Dodd-Frank, has indicated that they do not.
Accordingly, we hold that the NBA does not preempt
California Civil Code § 2954.8(a).

C. Lusnak’s Claims For Relief

We turn now to Lusnak’s two claims for relief. Using
the UCL as a procedural vehicle, Lusnak alleges that Bank
of America violated both state law, Cal. Civ. Code
8 2954.8(a), and federal law, 15 U.S.C. § 1639d(g)(3), by
failing to pay interest on his escrow account funds. See
Levitt v. Yelp! Inc., 765 F.3d 1123, 1130 (9th Cir. 2014) (“In
prohibiting ‘any unlawful’ business practice, the UCL
‘borrows violations of other laws and treats them as unlawful
practices that the wunfair competition law makes
independently actionable.””). Lusnak also brings a state-law
breach of contract claim, alleging that Bank of America’s
failure to pay interest violated his mortgage agreement.

 Bank of America’s district court authorities are nonbinding and
unpersuasive. See Hayes v. Wells Fargo Bank, N.A., No. 13cv1707
L(BLM), 2014 WL 3014906 (S.D. Cal. Jul. 3, 2014); Wis. League of Fin.
Insts., Ltd. v. Galecki, 707 F. Supp. 401 (W.D. Wis. 1989). Asin Flagg,
the court in Hayes based its holding on the OTS’s field preemption over
the regulation of federal savings associations. 2014 WL 3014906, at *5.
And Galecki concerned the regulatory authority of the Federal Home
Loan Bank Board, which was “preemptive of any state law purporting to
address the subject of the operations of a Federal [savings] association.”
707 F. Supp. at 404 (quoting 12 C.F.R. § 545.2).
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Bank of America—failing to distinguish between
Lusnak’s state and federal theories—argues that his UCL
claim cannot proceed because his escrow account was
created before section 1639d’s effective date of January 21,
2013. 124 Stat. at 2136. We agree that Lusnak cannot rely
on section 1639d in prosecuting his UCL claim. Section
1639d mandates that creditors establish escrow accounts in
connection with certain mortgages. See 15 U.S.C.
8§ 1639d(a)—(b). Specifically, section 1639d(a) states that “a
creditor, in connection with the consummation of a
consumer credit transaction secured by a first lien on the
principal dwelling of the consumer ... shall establish,
before the consummation of such transaction, an escrow or
impound account. . . as provided in, and in accordance with,
this section.” 15 U.S.C. § 1639d(a) (emphasis added). The
use of prospective language, specifically “shall establish,
before the consummation of such transaction,” indicates that
Congress intended the detailed requirements in section
1639d to apply to accounts established pursuant to that
section after it took effect in 2013.

Moreover, section 1639d(g)(3) requires creditors to pay
interest under “applicable” state law on funds in federally
mandated escrow accounts that are “subject to this section.”
15 U.S.C. § 1639d(g)(3). Lusnak’s escrow account was not
a federally mandated account “subject to” section 1639d at
the time it was created because it was established before that
section took effect in 2013. See Bowen v. Georgetown Univ.
Hosp., 488 U.S. 204, 208 (1988) (“[C]ongressional
enactments ... will not be construed to have retroactive
effect unless their language requires this result.”).

However, these conclusions do not preclude Lusnak
from obtaining relief under the UCL. Because California
Civil Code § 2954.8(a) is not preempted, Bank of America
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was required to follow that law, and Lusnak may proceed on
his UCL claim on the theory that Bank of America violated
the UCL by failing to comply with section 2954.8(a). The
parties argue over when exactly Bank of America’s
obligation to comply with section 2954.8(a) might have
begun. Given that the Barnett Bank standard applied both
pre- and post-Dodd Frank, the preemption analysis is the
same in both time periods. Therefore, because section
2954.8(a) was not preempted when Bank of America
assumed control over Lusnak’s pre-existing escrow account,
Bank of America’s obligation to pay interest on any funds in
Lusnak’s escrow account was triggered from that point
forward.

Lusnak may also proceed on his breach of contract claim.
Lusnak’s mortgage documents require Bank of America to
pay escrow interest if “Applicable Law requires interest to
be paid on the Funds.” The mortgage defines “Applicable
Law” as “all controlling applicable federal, state and local
statutes, regulations, ordinances and administrative rules and
orders (that have the effect of law) as well as all applicable
final, non-appealable judicial opinions.” Accordingly, on
the allegations in the complaint, a jury could find that the
“Applicable Law” provision of the contract also requires that
Bank of America pay interest on funds in Lusnak’s escrow
account.

1VV. Conclusion

For the reasons set forth above, we REVERSE and
REMAND the case for further proceedings consistent with
this Opinion.



U.S. Department of the Treasury

Hone l-\buul ine OCC

Ensuring a Sare and sound Federal banking System ror All Americans

(29 of 88)

Y ools and rorns

Home > About the OCC > Mission

What We Do

# Mission

Strategic Plan

Annual Report

History: 150 Years of the OCC

Who We Are

Comptroller of the Currency
Leadership

District and Field Offices
Careers at the OCC

OCC for You

Contact Us

Contact OCC

Consumer Complaints and
Assistance

Doing Business with the OCC
Freedom of Information Act (FOIA)
Requests

Comment on Proposed
Regulations

Public Information

m BankNet
“ Resources for bankers

\/ HelpWithMyBank.gov
Get answers to banking
questions

Job Seekers
Join one of the best
places to work

No-

About the OCC

The OCC charters, regulates, and supervises all national banks and federal savings associations
as well as federal branches and agencies of foreign banks. The OCC is an independent bureau of
the U.S. Department of the Treasury.

Mission

To ensure that national banks and federal savings associations operate in a safe and sound
manner, provide fair access to financial services, treat customers fairly, and comply with
applicable laws and regulations.

Vision
The OCC is a preeminent prudential supervisor that

e adds value through proactive and risk-based supervision;

e is sought after as a source of knowledge and expertise; and

e promotes a vibrant and diverse banking system that benefits consumers, communities, businesses, and the U.S.
economy.

Core Values
e Integrity
e Expertise
e Collaboration
e Independence

Overview

The President, with the advice and consent of the U.S. Senate, appoints the Comptroller to head the agency for a five-year
term. The Comptroller also is a director of the Federal Deposit Insurance Corporation and NeighborWorks® America.

Headquartered in Washington, D.C., the OCC has four district offices plus an office in London to supervise the international
activities of national banks. The OCC's nationwide staff of bank examiners conducts on-site reviews of national banks and
federal savings associations and provides sustained supervision of these institutions’ operations. Examiners analyze loan
and investment portfolios, funds management, capital, earnings, liquidity, sensitivity to market risk for all national banks and
federal thrifts, and compliance with consumer banking laws for national ba thrifts with less than $10 billion in assets.
They review internal controls, internal and external audit, and (o] pﬁ\@ﬁ. LT s\@luate management's ability
to identify and control risk. %

In regulating national banks and fe, *whm&@&c ha%ﬁ-ﬁm
. Examlne the "y ‘}% and fed ra@ﬂs
appli

\]Agg cati harters, branches, capital, or other changes in corporate or banking structure.
uper aa? r& nst national banks and federal thrifts that do not comply with laws and regulations or
Tig e in unsound practices. Remove officers and directors, negotiate agreements to change banking
« s, and issue cease and desist orders as well as civil money penalties.
e |ssue rules and regulations, legal interpretations, and corporate decisions governing investments, lending, and other
practices.

Learn more about the OCC by reading its Strategic Plan and Annual Report.

Funding

The OCC does not receive appropriations from Congress. Instead, the OCC's operations are funded primarily by
assessments on national banks and federal savings associations. National banks and federal savings associations pay for
their examinations, and they pay for the OCC's processing of their corporate applications. The OCC also receives revenue
from its investment income, primarily from U.S. Treasury securities.

Help for Customers of National Banks and Federal Savings Associations at HelpWithMyBank.gov

The OCC operates www.helpwithmybank.gov to assist customers of national banks and federal savings associations.
Helpwithmybank.gov provides answers to common banking questions and provides a means for consumers to file
complaints online.

Minority Bankers

Recognizing the important role that minority-owned banks and savings associations play in providing financial services in the
communities they serve, the OCC is committed to encouraging the success of these financial institutions.

Deposits Insured by the FDIC

The Federal deposit Insurance Corporation, FDIC, insures all types of deposits—CD's, checking, savings, money market,
and NOW accounts—held in all FDIC-insured depository institutions, including national banks and federal savings
associations. The permanent standard insurance amount is $250,000, per depositor, per insured depository institution for
each account ownership category. For more information about deposit insurance, visit the FDIC's Web site. Bankers and
consumers can also call the FDIC at 1-877-ASK-FDIC (1-877-275-3342).

Building and General Correspondence Address

Office of the Comptroller of the Currency
400 7th Street SW, Suite 3E-218
Washington, D.C. 20219.

HOME

ABOUT THE OCC
What We Do

NEWS AND ISSUANCES PUBLICATIONS TOOLS AND FORMS

News Releases Alphabetical Listing

TOPICS

Bulletins Publications by Topic

Bank Management

Al e Bl KA o m m mm m om "



2% Advisory Letters Community Affairs Compliance/BSA (56 Of 8)
Who E%\re ’ ;
86e14468355086270088| DD 10626 384% RNy 40622 PRggea-oh3a7
Comptroller of the Currency nnouncements BT Eraten
Credit

Leadership Events i

Vel - el Dispute Resolution
District and Field Offices edia Fress koom Disputs|Resolution Economics
Careers at the OCC Search News and Issuances X

Archive [EeemEmiEs Examinations
occeryos Exallialions International Banking
Contactie International Banking Laws & Regulations
Copeciece Laws and Regulations Licensing
Consumer Complaints and YTl
Assistance Bublicaticn=lbylvpe Responsible Innovation

. ) Annual Reports
Doing Business with the

occC Comptroller's Handbook
Freedom of Information Act Comptroller's Licensing
(FOIA) Manual

Comment on Proposed Economics Staff Publications
Regulations and Working Papers

Public Information Other Publications/Reports

Survey of Credit Underwriting
Practices Report

Accessibility | OCC Privacy Policy | Freedom of Information Act | Contact Us

Careers at OCC | USA.gov | Department of the Treasury | No Fear Act | Help With My Bank |




IVNDWYAIT  GREIGIAR EXPi.ORT FROMYTE Paered by €3 OXFORD

ACCESS BY UNITED STATES COURT OF APPEALS LIBRARY - 9TH CIRCUIT

@ Oxford Dictionaries

AU NRA 2pplicable X EVQ

MORE LANGUAGES ©

home > US English > applicable Most popular in the US v

1. pillock B
Definition of applicable in English: 2. coulis B
. 3. rule
applicable 4. racism
Pronunciation: /'aplakab(a)l/@ ‘))) Pronunciation: /a'plikab(a)l/® ‘))) 5. revenant
@ = trending
ADJECTIVE
Relevant or appropriate:
‘the same considerations are equally applicable to accident claims’
TEST YOURSELF
+ More example sentences
'-efy’ or '-ify'?

1) Which is the correct spelling?

Derivatives
< e o, 9O
applicably \k ) N
Pronunciation: /-bl&/ () aK N . B F eb(ua € glorefy
ADVERB . L\)S“ gon
aod O nive Next 0/0
+ Example sentences C\\e 67 56 ‘a(o
RE PN /\A"B More about "-efy’ or "-ify’
. AN\
Origin
Mid 16th century (in the sense 'compliant’): from Old French, or from Related Words
medieval Latin applicabilis, from the verb applicare (see apply).
applicable
For editors and proofreaders applicable mathematics
Syllabification: ap-pli-ca-ble
Definition of applicable in: Nearby words
e British & World English dictionary appliancy
e English synonyms applicability
e US English synonyms applicable

applicable mathematics

0 cite applicableness

English (UK) OX_FORD

UNIVERSITY PRESS



(482001.88)
Case 2:14- (RS B8 GHKR\ IV RIS il - TR, DR S ity RS, Pejibal aF4ge 1D #:452

E-FILED
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
CIVIL MINUTES - GENERAL

Case No.  CV 14-1855-GHK (AJWX) Date  October 29, 2014
Title Donald M. Lusnak v. Bank of America, N.A.
Presiding: The Honorable GEORGE H. KING, CHIEF U.S. DISTRICT JUDGE

Beatrice Herrera N/A N/A

Deputy Clerk Court Reporter / Recorder Tape No.
Attorneys Present for Plaintiffs: Attorneys Present for Defendants:
None None

Proceedings: (In Chambers) Order re: Defendant’s Motion to Dismiss [Dkt. 26]

This matter is before us on Defendant Bank of America, N.A.’s (“Defendant”) Motion to
Dismiss (“Motion”). We have considered the papers filed in support of and in opposition to this Motion
and deem this matter appropriate for resolution without oral argument. L.R. 7-15. As the Parties are
familiar with the facts, we will repeat them only as necessary. Accordingly, we rule as follows:

l. Factual Background

On March 12, 2014, Plaintiff Donald Lusnak (“Plaintiff”) filed this consumer fraud class action
against Bank of America, N.A. (“Defendant”) based on Defendant’s alleged per se violation of
California Civil Code Section 2954.8, which requires financial institutions that “receive[] money in
advance for payment of taxes and assessments on . . . property, for insurance, or for other purposes
relating to the property” to pay the borrower interest of at least 2 percent per year. Cal. Civ. Code §
2954.8(a). Plaintiff seeks to represent a class of “mortgage loan customers of Bank of America (or its
subsidiaries), whose mortgage loan is for a one-to-four family residence located in California, and who
paid Bank of America money in advance for payment of taxes and assessments on the property, for
insurance, or for other purposes relating to the property, and did not receive interest on the amount held
by Bank of America.” (FAC at  21.) Plaintiff’s First Amended Complaint (“FAC”)" alleges the
following underlying facts:

Plaintiff purchased a home in 2008 and entered into a mortgage agreement with Countrywide
Financial, which later merged with Defendant. (Id. at § 15.) In 2009, “Plaintiff entered into a refinance

1 On June 25, 2014, we vacated the hearing on Defendant’s first Motion to Dismiss and approved
the Parties” Stipulation to grant Plaintiff leave to file a FAC, [Dkt. 21], because a FAC *“could
potentially streamline the litigation and further judicial economy by voluntarily eliminating challenged
causes of action.” (See June 20, 2014 Stipulation, at 2, Dkt. 19.) Plaintiff filed his FAC on June 27,
2014. [Dkt. 22.]
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agreement with Countrywide (which by that time had been acquired by [Defendant]), pursuant to which
Plaintiff’s original 2008 loan agreement with Countrywide was extinguished and a new loan was issued
with a new applicable interest rate and other revised terms.” (Opp’n at 5; see also Supp. RIN, Ex. E.?)
In 2011, Defendant provided Plaintiff with a loan modification. (FAC at § 15.) From 2008 to present,
Plaintiff “has been required to make $250 in monthly payments to [Defendant] . . . for the pre-payment
of property tax and insurance on the property” and never received interest on these prepaid funds. (Id. at
11 15-16.) Plaintiff’s loan agreements with Defendant expressly provide that Defendant “would comply
with applicable state and federal law.” (Id. at { 38.)

In 2010, Congress passed the Dodd-Frank Wall Street Reform and Consumer Protection Act
(“Dodd-Frank™). This law allegedly made “explicit that Congress[’s] intent was [to] permit states to
enact and enforce laws that require mortgage lenders to pay interest on impound accounts.” (Id. at | 8.)
Wells Fargo Bank, N.A., Defendant’s “chief competitor and the largest mortgage originator in the U.S.”
pays interest on borrowers’ escrow accounts. (Id. at{ 2.)

Based on these alleged facts, Plaintiff’s FAC asserts two claims: (1) violation of California’s
Unfair Competition Law (“UCL”), California Business & Professions Code Section 17200, and (2)
breach of contract. On July 31, 2014, Defendant filed this Motion, arguing that both of Plaintiff’s
claims rely on Section 2954.8, which is preempted by the National Bank Act (“NBA”). Plaintiff
opposes this Motion.

Along with their submissions, both Parties request that we take judicial notice of several
mortgage-related documents. Although review under Rule 12(b)(6) is generally limited to the contents
of the complaint, we may “consider certain materials—documents attached to the complaint, documents
incorporated by reference in the complaint, or matters of judicial notice—without converting the motion
to dismiss into a motion for summary judgment.” United States v. Ritchie, 342 F.3d 903, 908 (9th Cir.
2003). Thus, “[e]ven if a document is not attached to a complaint, it may be incorporated by reference
into a complaint if the . . . document forms the basis of the plaintiff’s claim.” 1d. This “incorporation by
reference doctrine” has been extended “to situations in which the plaintiff’s claim depends on the
contents of a document, the defendant attaches the document to its motion to dismiss, and the parties do
not dispute the authenticity of the document, even though the plaintiff does not explicitly allege the
contents of that document in the complaint.” Knievel v. ESPN, 393 F.3d 1068, 1076 (9th Cir. 2005).
We GRANT Defendant’s Request as to Exhibit A, Plaintiff’s 2008 mortgage agreement, as it is a public
record and is generally appropriate for judicial notice, and Plaintiff does not object. We also GRANT
Defendant’s Request as to Exhibits B through D because these documents help form the basis of
Plaintiff’s Complaint, and Plaintiff does not challenge them. We DENY Plaintiff’s Request for Judicial

2 0n September 12, 2014, Defendant filed a Supplemental Request for Judicial Notice asking us
to also take notice of this 2009 loan agreement. [See Dkt. 31.] Plaintiff apparently does not disagree
inasmuch as he states that “[t]he FAC inadvertently did not include reference to the 2009 agreement.”
(Opp’n at5.) Defendant’s Supplemental Request is GRANTED.
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Notice of the closing documents for his 2009 loan refinance agreement. [Dkt. 29.] Plaintiff asks us to
take notice of these documents only as evidence of his 2009 agreement. (See Opp’nat5.) As we take
notice of his 2009 mortgage agreement, these closing documents are superfluous and need not be
considered.

I1. Motion to Dismiss
A Legal Standard

To survive dismissal for failure to state a claim, a complaint must set forth “more than labels and
conclusions, and a formulaic recitation of the elements of a cause of action will not do.” Bell Atl. Corp.
v. Twombly, 550 U.S. 544, 555 (2007). It must contain factual allegations sufficient to “state a claim to
relief that is plausible on its face.” Id. at 570; see also Ashcroft v. Igbal, 556 U.S. 662, 678-79 (2009).
Although we must accept the allegations of the complaint as true and construe them in the light most
favorable to the plaintiff, we need not accept as true legal conclusions “cast in the form of factual
allegations.” W. Mining Council v. Watt, 643 F.2d 618, 624 (9th Cir. 1981). “In sum, for a complaint to
survive a motion to dismiss, the non-conclusory ‘factual content,” and reasonable inferences from that
content, must be plausibly suggestive of a claim entitling the plaintiff to relief.” Moss v. U.S. Secret
Serv., 572 F.3d 962, 969 (9th Cir. 2009).

B. Discussion

Plaintiff’s UCL and breach of contract claims are both premised upon Defendant’s alleged
violations of California Civil Code § 2954.8 and 15 U.S.C. § 1639d.?® (See FAC at 1 32 (Defendant
committed “per se violations” of both laws); { 38 (“Defendant failed to perform the express terms . . .
that stated Defendant would comply with applicable state and federal law . . ..”).) Defendant claims
that since Section 2954.8 and Section 1639d do not apply to its transaction with Plaintiff, Plaintiff’s
FAC must be dismissed. Accordingly, we analyze the applicability of each statute in turn.

1. California Civil Code § 2954.8
Defendant argues that we should dismiss Plaintiff’s FAC because “Plaintiff’s attempt to force

Bank of America to comply with Section 2954.8 is preempted by the National Bank Act.” (Mot. at 1.)
The relevant portion of Section 2954.8 is as follows:

® Plaintiff’s FAC also cites 12 U.S.C. § 5551 and Housing and Urban Development (“HUD”)
Handbook as evidence that Defendant is violating federal law. (See FAC at 1 9.) But, as Defendant
notes, Plaintiff failed to respond to Defendant’s arguments on these subjects and thus, seems to have
abandoned his related claims. See Stichting Pensioenfonds ABP v. Countrywide Fin. Corp., 802 F.
Supp. 2d 1125, 1132 (C.D. Cal. 2011) (“[F]ailure to respond in an opposition brief to an argument put
forward in an opening brief constitutes waiver or abandonment in regard to the uncontested issue.”).
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(a) Every financial institution that makes loans upon the security of real property
containing only a one- to four-family residence and located in this state . . . and that
receives money in advance for payment of taxes and assessments on the property, for
insurance, or for other purposes relating to the property, shall pay interest on the amount
so held to the borrower. The interest on such amounts shall be at the rate of at least 2
percent simple interest per annum. . . .

Plaintiff’s argument that Section 2954.8 is not preempted primarily hinges on his assertion that
Dodd-Frank “created a new statutory framework governing the standards applicable to determining
whether state consumer financial laws are preempted by the NBA and other federal banking laws.”
(Opp’nat 7.) The Parties agree that, in light of Plaintiff’s 2011 loan modification agreement,
Dodd-Frank supplies the relevant preemption standard here. (See Opp’n at 8; Reply at 4.) But, the
Parties dispute the extent to which Dodd-Frank changed the NBA preemption standard that existed
before 2010. (See Mot. at 13-14, Opp’n at 7.)*

a. Dodd-Frank’s Impact on the NBA Preemption Analysis

“The NBA was enacted to establish a national banking system and to protect banks from
intrusive state regulation.” Robinson v. Bank of Am., N.A., 2011 WL 5870541, at *2 (C.D. Cal. Oct. 19,
2011). Before the passage of Dodd-Frank, courts typically found that the usual presumption against
preemption of state laws by federal law did not apply to national banks. See, e.g., Bank of Am. v. City
& Cnty. of San Francisco, 309 F.3d 551, 559 (9th Cir. 2002) (“[B]ecause there has been a “history of
significant federal presence’ in national banking, the presumption against preemption of state law is
inapplicable.”); Wells Fargo Bank N.A. v. Boutris, 419 F.3d 949, 956 (9th Cir. 2005) (“[T]he usual
presumption against federal preemption of state law is inapplicable to federal banking regulation.”).
Courts frequently struck down state laws that in any way encroached upon national banks’ banking
activities or authority. See, e.g., Monroe Retail, Inc. v. RBS Citizens, N.A., 589 F.3d 274, 283 (6th Cir.
2009) (“[T]he level of ‘interference’ that gives rise to preemption under the NBA is not very high.”).

Section 1044 of Dodd-Frank, codified at 12 U.S.C. § 25b, clarified the relevant NBA
preemption standard:

State consumer financial laws are preempted, only if—

* Plaintiff also seems to waver on this point. At times, Plaintiff alleges that Dodd-Frank
“changed the landscape” and “created a new statutory framework” for NBA preemption. (See FAC { 5;
Opp’nat 7.) But, Plaintiff also argues that under “pre-Dodd-Frank preemption standards . . . the result
would be the same because . . . the focus of an NBA conflict preemption analysis [prior to Dodd-Frank]
was [also] on congressional intent.” (Opp’n at 17.)
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(A) application of a State consumer financial law would have a discriminatory effect on
national banks, in comparison with the effect of the law on a bank chartered by that
State;

(B) in accordance with the legal standard for preemption in the decision of the Supreme
Court of the United States in Barnett Bank of Marion County, N. A. v. Nelson, Florida
Insurance Commissioner, et al., 517 U.S. 25 (1996), the State consumer financial law
prevents or significantly interferes with the exercise by the national bank of its powers;
and any preemption determination under this subparagraph may be made by a court, or
by regulation or order of the Comptroller of the Currency on a case-by-case basis, in
accordance with applicable law; or

(C) the State consumer financial law is preempted by a provision of Federal law other
than title 62 of the Revised Statutes.’

12 U.S.C. § 25h(b)(1)

To the extent that Plaintiff asserts that Dodd-Frank significantly changed the relevant NBA preemption
standard, he is mistaken.® (See Opp’n at 7.) Dodd-Frank only made significant changes in the Home
Owners’ Loan Act (“HOLA”) preemption analysis, stating that HOLA no longer occupies the entire
field of lending regulation. See Settle v. World Sav. Bank, F.S.B., 2012 U.S. Dist. LEXIS 4215, at *13
(C.D. Cal. Jan. 11, 2012) (“The Dodd-Frank Act provides that HOLA does not occupy the field in any
area of state law and that preemption is governed by the standards applicable to national banks.”). But,
with regards to the NBA, Dodd-Frank simply affirmed that Barnett Bank is the appropriate standard for
courts and the Office of the Comptroller of the Currency (“OCC”)’ to apply to NBA preemption
decisions. See S. Rep. No. 111-176, at 175 (2010) (emphasis added) (“Section 1044 amends the
National Bank Act to clarify the preemption standard relating to State consumer financial laws as
applied to national banks . . . .”); see also U.S. Bank Nat. Ass’n v. Schipper, 812 F. Supp. 2d 963, 968

> “[T]itle 62 of the Revised Statutes” includes the majority of the NBA.

® The only case Plaintiff cites for this proposition, Ascher v. Grand Bank for Sav., FSB, 2014
U.S. Dist. LEXIS 33763 (N.D. Ill. Mar. 14, 2014), does not specifically reference the NBA, and instead,
focuses on Home Owners’ Loan Act (“HOLA”) preemption before and after Dodd-Frank.

"The OCC is “the agency charged by Congress with supervision of the NBA [and] oversees the
operations of national banks and their interactions with customers.” Watters v. Wachovia Bank, N.A.,
550 U.S. 1, 6 (2007). “To carry out this responsibility, the OCC has the power to promulgate
regulations and to use its rulemaking authority to define the ‘incidental powers’ of national banks
beyond those specifically enumerated in the [NBA].” Martinez v. Wells Fargo Home Mortg., 598 F.3d
549, 555 (9th Cir. 2010).
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n.1 (S.D. lowa 2011) (finding Dodd-Frank did not “raise[] the standard for NBA preemption”); Cline v.
Bank of Am., N.A., 823 F. Supp. 2d 387, 396 (S.D. W.Va. 2011) (“The recent [Dodd-Frank]
amendments are better understood as clarifications of the law as opposed to substantive changes
thereof.”).

Dodd-Frank also helped clarify the level of deference we should give OCC regulations
regarding NBA preemption. Congress made clear that courts need not use Chevron deference for OCC
decisions regarding NBA preemption. See 12 U.S.C. 8 25b(b)(5) (“A court reviewing [OCC]
determinations . . . regarding preemption of a State law by title 62 of the Revised Statutes or section
371 of this title shall assess the validity of such determinations, depending upon the thoroughness
evident in the consideration of the agency, the validity of the reasoning of the agency, the consistency
with other valid determinations made by the agency, and other factors which the court finds persuasive
and relevant to its decision.”); see also 12 U.S.C. 8§ 25b(b)(5) (*“No [OCC] regulation or order . . .
prescribed under subsection (b)(1)(B), shall be interpreted or applied so as to invalidate, or otherwise
declare inapplicable to a national bank, the provision of the State consumer financial law, unless
substantial evidence, made on the record of the proceeding, supports the specific finding regarding the
preemption of such provision in accordance with” Barnett Bank). But, even this directive does not
seem entirely new, as courts do not typically wholly rely on agency preemption determinations when
deciding whether a state law is preempted. See, e.g., Wyeth v. Levine, 555 U.S. 555, 576 (2009)
(deciding to perform “its own conflict determination, relying on the substance of state and federal law
and not on agency proclamations of pre-emption”); Smiley v. Citibank (S. Dakota), N.A., 517 U.S. 735,
744 (1996) (assuming (without deciding) that the “question of whether a statute is pre-emptive . . . must
always be decided de novo by the courts”).

The biggest change Dodd-Frank made to the NBA preemption analysis involved new directives
for the OCC’s NBA preemption determinations. In part, Section 25b was Congress’ attempt to undo
“broader [preemption] standards adopted by rules, orders, and interpretations issued by the OCC in
2004.” S. Rep. No. 111-176, at 175; see also H.R. Rep. No. 111-517 (2010) (Section 25b “revises the
standard the OCC will use to preempt state consumer protection laws”). All future OCC NBA
preemption determinations must now be made on a “case-by-case basis” and according to the
guidelines Section 25b sets out. 12 U.S.C. 8§ 25b(b)(1)(B); see also 12 U.S.C. 8§ 25b(b)(3)(A) (defining
“case-by-case basis” as only “concerning the impact of a particular State consumer financial law” or
“the law of any other State with substantively equivalent terms”).
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b. Preemption of Section 2954.8(a)® Under Barnett Bank

As a preliminary matter, it is clear that Section 2954.8 is not preempted under Section
25b(b)(1)(A) as having a “discriminatory effect on national banks.” Section 2954.8 applies to “[e]very
financial institution,” state-chartered and national banks alike. See Cal. Civ. Code. § 2954.8(a).
Defendant also does not argue that the law is preempted by anything other than the NBA or its related
regulations. Thus, Section 25b(b)(1)(C), which permits preemption by federal laws besides the NBA,
is inapplicable here. The relevant question is whether Section 2954.8 is preempted under the legal
standard set out by the Supreme Court in Barnett Bank. See 12 U.S.C. 8§ 25b(b)(1)(B).

Barnett Bank requires us to determine whether the federal and state statutes here are in
“irreconcilable conflict.” Barnett Bank of Marion Cnty., N.A. v. Nelson, 517 U.S. 25, 31 (1996). This
can occur when complying with both laws is a “physical impossibility”® or the state law “stand[s] as an
obstacle to the accomplishment and execution of the full purposes and objectives of Congress.” Id.
(internal quotation marks removed). The preemption question “is basically one of congressional
intent.” Id. at 30; Aguayo v. U.S. Bank, 653 F.3d 912, 918 (9th Cir. 2011) (“Regardless of the name
attached to the type of preemption, the dispositive issue in any federal preemption question remains
congressional intent.”). As Congressional intent is not always explicit, we must assume that “normally
Congress would not want States to forbid, or to impair significantly, the exercise of a power that
Congress explicitly granted.” Barnett Bank, 517 U.S. at 33. In this context, “[l]egislative grants of
both enumerated and incidental ‘powers’ to national banks historically have been interpreted as grants
of authority not normally limited by, but rather ordinarily pre-empting, contrary state law.” Id. at 32.
But, “[t]o say this is not to deprive States of the power to regulate national banks, where . . . doing so
does not prevent or significantly interfere with the national bank’s exercise of its powers.” Id. at 33.

® Section 2954.8(b) prohibits financial institutions from charging escrow account fees that
would cause a borrower to receive less than 2 percent interest. Cal. Civ. Code. § 2954.8(b). Defendant
claims that Section 2954.8(b) is also preempted because it impedes national banks’ power under 12
C.F.R. 8§ 7.4002(a) to charge “non-interest charges and fees.” (Mot. at 10.) But, Plaintiff insists
that his claims are not derived from Section 2954.8(b). (Opp’n at 16.) Even though Plaintiff included
language from Section 2954.8(b) in the FAC (see FAC at 1 1) and accused Defendant of violating the
entire statute, not just Section 2954.8(a) (see FAC at { 32), we take Plaintiff at his word that he has
abandoned any possible claim under Section 2954.8(b).

° Plaintiff argues that Wells Fargo’s alleged payment of interest on its escrow accounts
demonstrates that complying with both state and federal law is not impossible here. (Opp’nat 11.) This
may be true. But, the relevant question here is whether allowing California to force a national bank to
pay interest on escrow accounts would significantly interfere with any of its banking powers under
Barnett Bank.

CV-90 (06/04) CIVIL MINUTES - GENERAL Page 7 of 14

ER7




(329061.88)
Case 2:14-0a64 855 GHTREANS/ 1 TROLAEDt 39S FEIRE! NRFEE iy FMBBRBeHIYe GTade ID #:459

E-FILED
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
CIVIL MINUTES - GENERAL
Case No.  CV 14-1855-GHK (AJWX) Date  October 29, 2014

Title Donald M. Lusnak v. Bank of America, N.A.

Here, we must ask: would imposing this escrow account interest payment requirement on
national banks “prevent or significantly interfere” with national bank powers explicitly granted by
Congress?

. Whether Escrow Accounts are Part of a National Bank’s Lending
Power™

12 U.S.C. 8§ 371 gives banks the power to “make, arrange, purchase or sell loans or extensions
of credit secured by liens on interests in real estate.” 12 U.S.C. § 24 (Seventh) allows national banks to
exercise “all such incidental powers as shall be necessary to carry on the business of banking”
including “by loaning money on personal security.” A bank’s “incidental powers” are activities that
are “convenient or useful in connection with the performance of one of the bank’s established activities
pursuant to its express powers under the National Bank Act.” Wells Fargo Bank N.A. v. Boutris, 419
F.3d 949, 960 (9th Cir. 2005).

The OCC has issued several informal opinions that national banks’ “incidental powers” include
providing and servicing escrow accounts for collecting real estate taxes and insurance. Asa
preliminary matter, the OCC has “discretion to authorize activities beyond those specifically
enumerated” in 12 U.S.C. § 24 (Seventh) and OCC regulations that interpret the NBA have the same
force of law as the statute itself.'* NationsBank of N. Carolina, N.A. v. Variable Annuity Life Ins. Co.,
513 U.S. 251, 258 n.2 (1995); Fid. Fed. Sav. & Loan Ass’n v. de la Cuesta, 458 U.S. 141, 153-54
(1982) (finding that regulations interpreting federal banking laws are *“subject to judicial review only to
determine whether [the OCC] has exceeded [its] statutory authority or acted arbitrarily”). But, we can
defer to informal OCC interpretations, like the letters Defendant relies on here, only “to the extent that
those interpretations have the ‘power to persuade.”” Christensen v. Harris County, 529 U.S. 576, 587
(2000); see also Bank of Am., 309 F.3d at 563 (internal quotation marks omitted) (finding that if OCC
informal position is “reasonable” it is “entitled to great weight”).

19 plaintiff does not challenge Defendant’s arguments that maintaining and servicing escrow
accounts are incidental national bank powers. Instead, Plaintiff argues that Section 2954.8(a) does not
significantly interfere with this (or any other) national bank power.

! Dodd-Frank’s impact on OCC regulations is limited to the OCC’s preemption determinations
and does not apply to OCC regulations clarifying the meaning of the NBA’s provisions. See 12 U.S.C.
§ 25hb(b)(5)(B) (beyond review of OCC preemption decisions, “nothing in this section shall affect the
deference that a court may afford to the Comptroller in making determinations regarding the meaning or
interpretation” of the NBA); see also 12 U.S.C. § 25b(b)(1)(b); Smiley, 517 U.S. at 743-44
(distinguishing regulations that interpret the substantive meaning of statutes from those that opine on
statutes’ preemptive effects).
CV-90 (06/04) CIVIL MINUTES - GENERAL Page 8 of 14

ER 8




(38@6188)
Case 2:14-0a64 855 GHTREAS/ 1 TROLAEDt 39S FEIRE! NREE iy FB 8 Belil GTade ID #:460

E-FILED
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
CIVIL MINUTES - GENERAL
Case No.  CV 14-1855-GHK (AJWX) Date  October 29, 2014

Title Donald M. Lusnak v. Bank of America, N.A.

Here, we are persuaded by the OCC’s reasoning regarding escrow services. In deciding that
“national banks are authorized to provide . . . escrow services to their loan or title policy customers as
activities that are part of or incidental to the business of banking,” the OCC reviewed judicial precedent
and found that “three general principles” should guide whether activities fall within the “business of
banking.” OCC, Corporate Decision No. 99-06, 1999 WL 74103, at *1-2 (Jan. 29, 1999). The OCC
asks: “(1) is the activity functionally equivalent to or a logical outgrowth of a recognized banking
activity; (2) would the activity respond to customer needs or otherwise benefit the bank or its
customers; and (3) does the activity involve risks similar in nature to those already assumed by banks?”
Id. In the case of escrow services, “[n]ational banks have long been permitted to service the loans that
they make and servicing frequently entails the assurance that local real estate taxes are paid on time.”
OCC, Conditional Approval No. 276, 1998 WL 363812, at *9 (May 8, 1998). Escrow services are
“also of benefit to the borrowers as [they] relieve [ borrowers] of the tasks of paying such regular tax
and insurance obligations in a lump sum.” 1d. These OCC letters persuade us that escrow accounts are
logically related to the provision of real estate loans and are often a necessary and beneficial part of
national banks’ services in this arena. Thus, national banks are empowered to offer and service escrow
accounts.

Further, other courts have concluded that bank services and activities with more attenuated
connections to banks’ lending powers can still be classified as “incidental powers.” For example, some
courts have held that account fee disclosures are part of a bank’s deposit-taking powers. See, e.g.,
Robinson v. Bank of Am., NA, 525 Fed. Appx. 580, 582 (9th Cir. 2013). Other courts consider credit
card disclosures and offers to be part of a bank’s lending activities. See, e.g., Rose v. Chase Bank USA,
N.A., 513 F.3d 1032, 1034 (9th Cir. 2008); Am. Bankers Ass’n v. Lockyer, 239 F. Supp. 2d 1000, 1016
(E.D. Cal. 2002). Only services with no logical connection to national banks’ enumerated powers, like
“operating a general travel agency,” have not qualified. See, e.g., Arnold Tours, Inc. v. Camp, 472 F.2d
427 (1st Cir. 1972). These cases help affirm the reasonableness of the OCC’s interpretation that
escrow accounts fall within the scope of a national bank’s powers.

ii. Whether Section 2954.8(a) Significantly Impairs This Power

As escrow services qualify as a national banking power, the next inquiry under Barnett Bank is
whether Section 2954.8(a) significantly interferes with this power.** Defendant argues it does because
under Section 2954.8(a), Defendant could offer escrow accounts only if it paid “at least 2 percent
interest on . . . escrow account balance[s].” (Mot. at 10.) Defendant further argues that Plaintiff’s

2 The only case law about preemption of state laws regarding escrow accounts analyzes the issue
under pre-Dodd-Frank HOLA field preemption, which is not analogous. See, e.g., Flagg v. Yonkers Sav.
& Loan Ass’n, FA, 396 F.3d 178 (2d Cir. 2005) (internal quotation marks removed) (concluding that
having “occupie[d] the entire field of lending regulation for federal savings associations” state laws that
required lenders to pay interest on escrow accounts were preempted); First Fed. Sav. & Loan Ass’n of
Boston v. Greenwald, 591 F.2d 417, 425 (1st Cir. 1979) (same).
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“Complaint seeks to impose state-law conditions on the circumstances under which banks may extend
mortgage credit.” (Mot. at 12.) This is because banks treat an escrow account as a “term of credit” and
may begin to refuse loans without the security such accounts provide. (1d.)*

We find that Section 2954.8(a) constitutes a significant interference. Requiring Defendant to
pay all of its borrowers 2 percent interest would allow a state to impose “costly operational and
administrative burdens on national banks’ lending activities” and would jeopardize a helpful (and free)
service that Defendant provides its real estate borrowers. See Am. Bankers Ass’n, 239 F. Supp. 2d at
1016 (finding costly California credit card disclosure requirements are preempted as to national
banks)'; see also Schipper, 812 F. Supp. 2d at 973 (finding state law preempted under Barnett Bank
partly because it required national banks to reimburse certain fees to state banks). Further, Section
2954.8(a)’s rigid 2 percent requirement does not take changing prevailing interest rates into account.
Thus, it would interfere with a national bank’s ability to make loans given evolving and potentially
fluid market conditions. The NBA was passed to “protect banks from intrusive state regulation.”
Robinson, 2011 WL 5870541, at *2. Forcing Defendant to comply with Section 2954.8(a) is contrary
to that intent. Finally, as Defendant points out, holding otherwise might subject Defendant to different
interest rate requirements in the 49 other states in which it operates. (Reply at5.) “Diverse and
duplicative superintendence of national banks’ engagement in the business of banking” is exactly what
“the NBA was designed to prevent.” Watters, 550 U.S. at 13-14.

Plaintiff’s FAC is not an attempt to subject a national bank to a state law of general
applicability, which would be permissible. See id. at 11 (“Federally chartered banks are subject to state
laws of general application in their daily business to the extent such laws do not conflict with the letter
or the general purposes of the NBA.”). In other words, Section 2954.8 does not require of Defendant
what it would of all businesses—*to refrain from fraudulent, unfair, or illegal behavior.” See Martinez
v. Wells Fargo Home Mortg., 598 F.3d 549, 555 (9th Cir. 2010); Cabrera v. Countrywide Home Loans,

3 To support its preemption arguments, Defendant also points to 12 C.F.R. § 34.4, the OCC’s
regulation announcing the categories of state laws preempted by the NBA. Specifically, 12 C.F.R. §
34.4(a)(6) states that national banks need not follow “state law limitations concerning . . . [e]scrow
accounts, impound accounts, and similar accounts [and] terms of credit.” Plaintiff argues that we cannot
defer to this regulation because: (1) it does not involve a case-by-case evaluation of state laws and (2)
under Dodd-Frank, we need not defer to the OCC’s preemption decisions. But, even without relying on
Section 34.4, we conclude that Section 2954.8(a) is preempted as applied here.

" Plaintiff claims that we cannot use pre-Dodd-Frank cases to inform our preemption analysis.
(See Opp’n at 15.) We do not agree. As discussed above, Dodd-Frank merely clarified that Barnett
Bank is the appropriate standard. Thus, where courts have looked beyond OCC regulations and “ruled
consistently with Barnett Bank, the end result after the Dodd-Frank Act will not change.” See Debra
Lee Hovatter, Preemption Analysis Under the National Bank Act: Then and Now, 67 Consumer Fin.
L.Q. Rep. 5, 11 (2013).
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Inc., 2013 U.S. Dist. LEXIS 47801, at *21-23 (N.D. Cal. Apr. 2, 2013) (unfair foreclosure claim).
Instead, Plaintiff seeks to directly impede Defendant’s authority under the NBA to provide and service
its escrow accounts as it sees fit.

iii. Impact of Section 1639d on Preemption Analysis

Plaintiff claims that “Congress’s enactment of 15 U.S.C. § 1639d(g)(3) . . . expressly signaled
that, as of that time, Congress viewed the application of Cal. Civ. Code § 2954.8(a) and similar state
laws to national banks as being consistent with national banks’ powers.” (Opp’n at 12.) We disagree.
Section 1639d of the Truth in Lending Act (“TILA™) requires “creditors™ “in connection with the
consummation of a consumer credit transaction secured by a first lien on the principal dwelling of the
consumer” to establish escrow accounts for the payment of taxes and insurance in certain specified
circumstances. 15 U.S.C. 8 1639d. Section 1639d(g)(3) provides rules for the administration of these
“mandatory escrow or impound accounts,” including the payment of interest. 15 U.S.C. 8 1639d(g)(3).
Specifically, “[i]f prescribed by applicable State or Federal law, each creditor shall pay interest to the
consumer on the amount held in any impound, trust, or escrow account that is subject to this section in
the manner as prescribed by that applicable State or Federal law.” Id. In situations where a mandatory
escrow account is not required, Section 1639d clarifies that parties may still voluntarily agree to
establish escrow accounts “on terms mutually agreeable to the parties to the loan.” 15 U.S.C. §
1639d(f)(1).

It is unlikely that Congress would be so subtle in requiring national banks to comply with state
laws that would otherwise significantly interfere with their banking powers. See Barnett Bank, 517
U.S. at 34; United States v. Locke, 529 U.S. 89, 106-07 (2000) (“We think it quite unlikely that
Congress would use a means so indirect . . . to upset the settled division of authority” between federal
and state governments). The statute in question must “contain language from which it can be
reasonably inferred that Congress intended to disrupt other federal laws including the National Bank[]
Act by an implicit reservation of the power to administratively regulate banks to the states.” Bank of
Am., 309 F.3d at 565 n.9.

This is not the case here. While Section 1639d does impose additional federal requirements on
“creditors” (including national banks like Defendant), it contains no language from which we can
“reasonably infer” that Congress intended to limit NBA preemption.'® First, the context in which

> TILA’s definition of the term “creditor” is broad enough to include national banks like
Defendant. See 15 U.S.C. 8 1602 (g) (a “creditor” “both (1) regularly extends, whether in connection
with loans, sales of property or services, or otherwise, consumer credit . . . and (2) is the person to whom
the debt arising from the consumer credit transaction is initially payable . . .”).

16 Defendant argues that “[tJwo Ninth Circuit decisions illustrate the difficulty Plaintiff faces in
showing how provisions codified in Title 15 of the Unites States Code contain the necessary ‘explicit
CV-90 (06/04) CIVIL MINUTES - GENERAL Page 11 of 14
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Congress passed Section 1639d demonstrates that it should have no impact on preemption under the
NBA. “Congress is presumed to be familiar with the background of existing law when it legislates.”
Abebe v. Gonzales, 493 F.3d 1092, 1101 (9th Cir. 2007); see also Cannon v. University of Chicago,
441 U.S. 677,699 (U.S. 1979) (“[I]t is not only appropriate but also realistic to presume that Congress
was thoroughly familiar with . . . important precedents . . . and that it expected its enactment to be
interpreted in conformity with them.”). Here, where Congress wanted to make changes to existing
NBA preemption standards, it did so explicitly by eliminating HOLA field preemption and clarifying
the appropriate standard for OCC and federal court preemption review going forward. See 12 U.S.C. §
25b. Section 1639d does not mention national banks, the NBA, or preemption. Further, Section 1639d
is located in a different Title of the United States Code and as part of a different statutory scheme.
Thus, it lacks sufficient logical connection to the NBA to demonstrate Congressional intent to change
the NBA’s preemptive scope in this arena.

Further, Section 1639d’s plain language does not support Plaintiff’s interpretation. Under
Section 1639d(g)(3)’s terms creditors must pay interest on the accounts under this section only “if”
required by “applicable State or Federal law.” 15 U.S.C. 8 1639d(g)(3). There is no “applicable” state
law because Section 2954.8(a) is preempted by the NBA, and therefore is not capable of being applied
to national banks. See Ransom v. FIA Card Servs., N.A.,, 131 S. Ct. 716, 724 (2011) (defining
“*applicable’ as ‘capable of being applied: having relevance’ or *“fit, suitable, or right to be applied:
appropriate’”). Congress’s use of conditional terms such as “if” and “applicable” demonstrates that
Section 1639d was not meant, in and of itself, to override established rules of preemption in a different
statutory scheme. If anything, Congress recognized that such laws might not always “apply” to certain
creditors under certain circumstances and made no affirmative changes to when this would occur. The
inclusion of such conditional language also means that Congress did not need to explicitly “exclude
national banks from this requirement” as Plaintiff suggests. (Opp’n at 12.) Accordingly, 1639d does
not alter our preemption analysis.

2. Plaintiff’s Section 1639d Claims

Plaintiff also claims that Defendant has committed per se violations of 15 U.S.C. § 1639d(g)(3).
(Opp’n at 18.) But, Section 1639d does not apply to Defendant in this case. First, as discussed above,

statement’ of Congress’s intent to subject a national banking power to state law restrictions.” (Reply at
8.) But, these cases are insufficiently analogous to inform our decision here. Granted, both cases held
that savings clauses in specific Titles of the United States Code cannot trump preemption under the
federal banking laws. See Silvas v. E*Trade Mortgage, 514 F.3d 1001, 1007 (9th Cir. 2008); Bank of
Am., 309 F.3d at 565. But, this was because the savings clauses involved explicitly limited their
anti-preemptive effect to the subchapter in question. See id. Here, Plaintiff is effectively arguing that
Section 1639d is a savings clause because it allegedly carves out a preemption exception for state laws
requiring interest charges on escrow accounts. As 1639d includes no similar subchapter limitation, the
cases Defendant cites are largely unhelpful.

CV-90 (06/04) CIVIL MINUTES - GENERAL Page 12 of 14
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Section 1639d requires Defendant to make interest payments only if required by “applicable” state law,
which is not the case here, as Section 2954.8(a) is preempted. See Wolf v. Reliance Standard Life Ins.
Co., 71 F.3d 444, 448 (1st Cir. 1995) (“ERISA preemption . . . would dictate the applicable law.”); Atl.
Richfield Co. v. Brown, 1985 WL 3316, at *7 (N.D. Ill. Oct. 21, 1985) (“Because of . . . preemption,
only the [federal law] is applicable law.”). Second, this provision applies only to “an escrow . . .
account subject to this section.” 15 U.S.C. § 1639d(g)(2). Section 1639d requires the establishment of
escrow accounts for certain types of loans made after January 21, 2013, the statute’s effective date.*
15 U.S.C. § 1639d(a) (“a creditor, in connection with the consummation of a consumer credit
transaction secured by a first lien on the principal dwelling of the consumer . . . shall establish, before
the consummation of such transaction, an escrow or impound account . . . .”). As Plaintiff’s account
was established prior to Section 1639d’s effective date, and Congress has expressed no intent that
Section 1639d shall apply retroactively, his account is not subject to the requirements of this section.
Thus, Plaintiff cannot state a claim under Section 1639d.

3. Impact of Preemption on Plaintiff’s UCL and Contract Claims

As discussed above, Defendant has not violated state or federal law in not paying interest on
Plaintiff’s escrow accounts. Since Plaintiff’s UCL claim is premised on these alleged violations, it
must be dismissed.

Plaintiff’s breach of contract claim also hinges on his allegations that Defendant violated
“applicable law.” (See FAC at 1 10 (agreement provides it would pay interest on escrow accounts if
“Applicable Law requires interest to be paid”).) The Parties’ 2009 agreement defines “Applicable
Law” as “all controlling applicable federal, state and local statutes, regulations, ordinances and
administrative rules and orders (that have the effect of law) as well as all applicable final,
non-appealable judicial opinions.” (Supp. RIN, Ex. E, at § J (emphasis added).) Neither Section
2954.8 nor Section 1639d is controlling on Plaintiff’s loan agreements. Defendant has complied with
“applicable law” in not paying interest on Plaintiff’s escrow account. Accordingly, Plaintiff’s breach
of contract claim must also be dismissed.

1. Conclusion

Based on the foregoing, we DISMISS Plaintiff’s FAC with prejudice.

7 See Pub. L. 110-203, § 1400(c)(3) (providing that any section of Title XIV of Dodd-Frank for
which no regulations have been issued shall take effect “on the date that is 18 months after the
designated transfer date”); Bureau of Consumer Financial Protection, Escrow Requirements Under the
Truth in Lending Act (Regulation Z), Fed. Reg. 4726-01 (Jan. 22, 2013) (“The Dodd-Frank Act
requirements to be implemented by the Title X1V Rulemakings generally will take effect on January 21,
2013....”).
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IT IS SO ORDERED.
Initials of Deputy Clerk Bea
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UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA

Donald M. Lusnak, CASE NO. CV 14-1855-GHK (AJWX)
Plaintiff,
JUDGMENT
V.
Bank of America, N.A.,

Defendant.

Pursuant to the Court’s October 29, 2014 Order, IT IS HEREBY ADJUDGED that
Plaintiff’s First Amended Complaint is DISMISSED with prejudice. Plaintiff shall take
nothing by this Complaint.

IT IS SO ORDERED.

DATED: October 29, 2014

“  GEORGE H. KING
Chief United States District Juglge
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