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LINDA A. LACEWELL, IN HER OFFICIAL CAPACITY AS 
SUPERINTENDENT OF THE NEW YORK STATE 

DEPARTMENT OF FINANCIAL SERVICES, 
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—v.— 

OFFICE OF THE COMPTROLLER OF THE CURRENCY, 
JOSEPH M. OTTING, IN HIS OFFICIAL CAPACITY AS U.S. 

COMPTROLLER OF THE CURRENCY, 
Defendants-Appellants. 

 
BRIEF FOR DEFENDANTS-APPELLANTS 

 
 

Preliminary Statement 

The National Bank Act authorizes defendant-ap-
pellant the Office of the Comptroller of the Currency 
(“OCC”) to charter associations to carry out the “busi-
ness of banking”—a term that the Act does not define. 
In 2003, OCC issued a regulation affirming its author-
ity to issue “special purpose national bank” (“SPNB”) 
charters to associations that do not take deposits, so 
long as those associations either pay checks or lend 
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2 
 
money. OCC was guided by relevant provisions in the 
National Bank Act when it identified deposit-taking, 
check-paying, and money-lending as “core banking 
functions.” In 2018, OCC announced that it would ac-
cept applications for SPNB charters from non-deposi-
tory financial technology companies, or “fintechs”—a 
term that encompasses a broad array of entities that 
offer financial services through the internet, mobile 
applications, cloud computing, or other technological 
platforms. 

Plaintiff-appellee the New York State Department 
of Financial Services (“DFS”) brought this action to 
challenge OCC’s interpretation of its chartering au-
thority. DFS contended that OCC’s chartering pro-
posal would diminish the scope of its own regulatory 
influence by allowing fintechs that are currently regu-
lated by the states to seek regulation by the federal 
government instead. DFS also feared losing its ability 
to collect revenue from New York-based fintechs that 
received SPNB charters. Despite the lack of a statu-
tory definition of the “business of banking,” and not-
withstanding the substantial deference owed to OCC’s 
interpretations of the National Bank Act, DFS claimed 
that receiving deposits is an essential component of 
the “business of banking.” 

The district court denied OCC’s motion to dismiss 
the complaint and entered judgment in favor of DFS. 
In doing so, it erred in three respects. First, the district 
court incorrectly found DFS’s claims justiciable. All of 
DFS’s alleged injuries are premised on a fintech re-
ceiving a charter and commencing business in New 
York. But OCC has not yet received a single charter 
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3 
 
application, let alone taken any steps to issue a charter 
to a New York fintech. DFS therefore lacks standing, 
and its claims are not ripe. Second, on the merits, the 
district court erred in holding that OCC’s assessment 
of its own chartering authority was not entitled to 
Chevron deference. Chevron deference is warranted 
here because the term “business of banking” is ambig-
uous, and OCC’s resolution of that ambiguity with ref-
erence to the “core banking functions” identifiable else-
where in the Act is reasonable. Finally, the district 
court improperly entered judgment prohibiting OCC 
from entertaining charter applications from all 
fintechs—even those without any connection to New 
York. That nationwide relief is incompatible with Ar-
ticle III of the Constitution, traditional equitable prin-
ciples, and the language of the Administrative Proce-
dure Act (“APA”). 

For all of these reasons, the district court’s judg-
ment should be reversed. 

Jurisdictional Statement 

As explained below, the district court lacked sub-
ject matter jurisdiction over this action because DFS 
lacked standing and its claims were not ripe. See infra 
Argument, Point I. The district court entered final 
judgment on October 21, 2019. (Joint Appendix (“JA”) 
298-99). OCC timely filed a notice of appeal on Decem-
ber 19, 2019. (JA 302-03). Accordingly, this Court has 
jurisdiction over this appeal pursuant to 28 U.S.C. 
§ 1291. 
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Issues Presented for Review 

1. Whether DFS lacks standing to challenge OCC’s 
decision to accept applications for SPNB charters from 
non-depository fintech companies, and whether its 
claims also are not constitutionally or prudentially 
ripe, because OCC has not yet received or taken any 
steps toward approving an application whose approval 
would cause any of the harms DFS alleges. 

2. Whether OCC’s determination that it possesses 
the authority to accept SPNB applications from non-
depository fintech companies is entitled to Chevron 
deference, because the National Bank Act is ambigu-
ous on the question of whether accepting deposits is a 
necessary component of the “business of banking,” and 
OCC’s interpretation of the Act as allowing for the 
chartering of non-depository institutions that engage 
in other core banking functions is reasonable. 

3. Whether the district court’s grant of nationwide 
relief under 5 U.S.C. § 706(2) was improper, because it 
contradicts Article III, equitable principles, and the 
structure of the APA. 

Statement of the Case 

A. Procedural History 

DFS commenced this action in district court on 
September 14, 2018. (JA 10-32). On February 26, 
2019, OCC moved to dismiss the complaint. (JA 216-
17). On May 2, 2019, the district court (Victor Marrero, 
J.) issued a decision and order granting OCC’s motion 
in part and denying it in part. (JA 225-81). The parties 
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agreed that the district court’s decision and order ren-
dered the entry of final judgment appropriate, but did 
not agree on the scope of relief, and submitted separate 
proposed judgments. (JA 282-94). In an order dated 
October 21, 2019, the district court adopted DFS’s pro-
posal (JA 295-97), and judgment was entered that 
same day (JA 298-99). An amended final judgment cor-
recting the title of plaintiff Linda A. Lacewell was en-
tered on October 23, 2019. (JA 300-01). OCC timely 
filed a notice of appeal on December 19, 2019. (JA 302-
03). 

B. OCC’s Decision to Accept Applications for 
SPNB Charters from Non-Depository Fintech 
Companies 

OCC is an independent bureau of the U.S. Depart-
ment of the Treasury with primary supervisory re-
sponsibility over national banks, including the author-
ity to issue national bank charters. See 12 U.S.C. §§ 1, 
21, 26, 27. OCC may grant a national bank charter if 
“it appears that [the] association [applying for a char-
ter] is lawfully entitled to commence the business of 
banking,” and “has complied with all the provisions re-
quired to be complied with before commencing the 
business of banking, and that such association is au-
thorized to commence such business.” 12 U.S.C. 
§ 27(a). 

The National Bank Act does not define the term 
“business of banking,” but it grants national banks “all 
such incidental powers as shall be necessary to carry 
on the business of banking; by discounting and negoti-
ating promissory notes, drafts, bills of exchange, and 
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other evidences of debt; by receiving deposits; by buy-
ing and selling exchange, coin, and bullion; by loaning 
money on personal security; and by obtaining, issuing, 
and circulating notes.” 12 U.S.C. § 24(Seventh). 

OCC may charter associations to carry out the full 
complement of powers afforded under the National 
Bank Act, or to carry out limited “special purpose” op-
erations, such as those of trust banks, credit card 
banks, bankers’ banks, community development 
banks, or cash management banks. See Comptroller’s 
Licensing Manual: Charters (Oct. 2019), at 1, https://
www.occ.treas.gov/publications/publications-by-type/
licensing-manuals/charters.pdf. In some instances, 
Congress has explicitly ratified OCC’s authority to 
grant limited purpose national bank charters. See, e.g., 
12 U.S.C. § 27(a) (authorizing OCC to charter trust 
banks). In other instances, OCC relies on its broad dis-
cretion to interpret the National Bank Act in order to 
determine whether a particular set of banking activi-
ties is consistent with being engaged in the “business 
of banking.” 

In 2003, OCC adopted the current version of 12 
C.F.R. § 5.20(e)(1), which clarifies OCC’s authority to 
grant SPNB charters. See 68 Fed. Reg. 70,122, 70,126 
(Dec. 17, 2003). The regulation explains that OCC may 
charter “a special purpose bank that limits its activi-
ties to fiduciary activities or to any other activities 
within the business of banking,” provided that the 
bank “conduct[s] at least one of the following three core 
banking functions: Receiving deposits; paying checks; 
or lending money.” 12 C.F.R. § 5.20(e)(1)(i). Since its 
adoption, OCC has not invoked § 5.20(e)(1) to charter 
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a national bank that engages in paying checks or lend-
ing money, but that does not accept deposits. (JA 220). 

In 2015, OCC began exploring ways to encourage 
responsible innovation in the financial services indus-
try. (JA 49). This included considering whether OCC 
should use § 5.20(e)(1) to permit some fintech compa-
nies1 to become national banks and operate within the 
national banking system. (JA 49). In December 2016, 
OCC published a white paper on the topic (JA 45-62), 
and solicited public comments. In 2017, after review-
ing the comments it received, OCC issued a draft sup-
plement to its Licensing Manual, again inviting public 
comment. (JA 134-58). 

On July 31, 2018, OCC announced that it would ac-
cept applications for SPNB charters from fintech com-
panies that engage in one of the two core banking func-
tions of paying checks or lending money, but that do 
not accept deposits. (JA 164-65). OCC’s announcement 

————— 
1 OCC describes fintechs as “thousands of tech-

nology-driven nonbank companies offering a new ap-
proach to products and services . . . . Fintech compa-
nies vary widely in their business models and product 
offerings. Some are marketplace lenders providing 
loans to consumers and small businesses, others offer 
payment-related services, others engage in digital cur-
rencies and distributed ledger technology, and still 
others provide financial planning and wealth manage-
ment products and services.” (JA 47-48). 
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was accompanied by a finalized supplement to its Li-
censing Manual (JA 171-91), as well as a policy state-
ment (JA 166-70). 

Since its July 2018 announcement, OCC has not re-
ceived an application for an SPNB charter from a non-
depository fintech company. (JA 220). 

C. Other Challenges to OCC’s Authority to 
Charter Fintech Companies 

This case is one of several actions challenging 
OCC’s authority to charter fintech companies. DFS 
first challenged OCC’s authority to issue SPNB char-
ters to non-depository fintechs in May 2017, more than 
one year before OCC determined that it would accept 
applications for such charters. In December 2017, the 
district court (Naomi Reice Buchwald, J.) granted 
OCC’s motion to dismiss the complaint. Vullo v. OCC 
(“Vullo I”), No. 17 Civ. 3574, 2017 WL 6512245, at *1 
(S.D.N.Y. Dec. 12, 2017). The district court held that 
DFS lacked standing to challenge OCC’s purported 
“fintech charter decision” because OCC had not made 
a final determination that it would issue such char-
ters. See id. at *7-8. The court explained that DFS’s 
“alleged injuries will only become sufficiently immi-
nent to confer standing once the OCC makes a final 
determination that it will issue SPNB charters to 
fintech companies . . . . [N]one of its alleged injuries 
will actually occur if the OCC never issues an SPNB 
charter to a fintech company.” Id. at *7. The court also 
held that DFS failed to satisfy the standard for consti-
tutional ripeness because it had not suffered a cogniza-
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ble injury-in-fact, and that DFS’s claims were not pru-
dentially ripe because they were “contingent on future 
events that may never occur, namely the decision by 
the OCC to issue SPNB charters to fintech companies.” 
Id. at *9 (quotation marks omitted). 

In April 2018, a district court in the District of Co-
lumbia dismissed a similar complaint brought by the 
Conference of State Bank Supervisors (“CSBS”), a na-
tionwide organization of state financial regulators to 
which DFS belongs. See CSBS v. OCC (“CSBS I”), 313 
F. Supp. 3d 285 (D.D.C. 2018). The D.C. district court 
held that it only needed “to reach the first requirement 
[for establishing standing]—injury in fact—to resolve 
this case,” because “each of [the] harms” identified by 
CSBS was “contingent on whether the OCC charters a 
Fintech.” Id. at 295-96 (citing Vullo I, 2017 WL 
6512245, at *7-8). The court further observed that 
“[s]everal contingent and speculative events” had to 
occur before OCC charters a fintech company: 
(1) “OCC must decide to finalize a procedure for han-
dling those applications”; (2) “a Fintech company must 
choose to apply for a charter”; (3) “the particular 
Fintech must substantively satisfy regulatory require-
ments”; and (4) “OCC must decide to grant the charter 
to the particular Fintech.” Id. at 296. Because OCC 
had not yet decided to “grant [a] charter to [a] particu-
lar Fintech,” the court held that CSBS failed to satisfy 
either the “certainly impending” test or the alternative 
“substantial risk” test for establishing standing. Id. at 
296-97. Moreover, like the district court in Vullo I, the 
court in CSBS I concluded that the case was constitu-
tionally unripe, and that considerations of prudential 
ripeness weighed in favor of deferring adjudication. Id. 
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at 299-300. In particular, the court observed that “this 
dispute will be sharpened if the OCC charters a par-
ticular Fintech—or decides to do so imminently.” Id. at 
300. 

Around the time DFS commenced this action in dis-
trict court, CSBS also commenced a second action in 
the District of Columbia. In a memorandum opinion 
issued in September 2019—roughly four months after 
the district court’s order in this case—the D.C. district 
court held that CSBS continued to lack standing and 
its claims were unripe because “CSBS does not allege 
that any financial technology company . . . has applied 
for a charter, let alone that the OCC has chartered a 
Fintech.” CSBS v. OCC (“CSBS II”), No. 18-cv-2449, 
2019 WL 4194541, at *1 (D.D.C. Sept. 3, 2019). 

D. DFS’s Complaint 

DFS commenced this action in September 2018, fol-
lowing OCC’s announcement of its intention to accept 
applications for SPNB charters. (JA 10-32). The com-
plaint posited three harms stemming from OCC’s po-
tential future actions. First, DFS speculated that if 
OCC were to charter non-depository fintech compa-
nies, “New York-licensed money transmitters using 
technologically innovative operating platforms could 
. . . escape New York’s regulatory requirements,” 
thereby “strip[ping] customers . . . of critical financial 
protections otherwise guaranteed by New York law.” 
(JA 25-26). Second, DFS predicted that OCC’s issu-
ance of SPNB charters might “effectively negate[ ] 
New York’s strict interest-rate caps and anti-usury 
laws” by allowing fintech companies that lend money 
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to “gouge New York borrowers.” (JA 26). DFS claimed 
that OCC’s decision could lead “to the proliferation of 
prohibited payday lending by out-of-state OCC char-
tered entities seeking to import their usurious trade 
into the state to exploit financially vulnerable consum-
ers.” (JA 26). Finally, DFS asserted that OCC’s issu-
ance of charters presumably would injure DFS “in a 
directly quantifiable way,” because DFS would lose as-
sessments levied on state-licensed financial institu-
tions if those institutions obtained an SPNB charter in 
place of a state license. (JA 27-28). 

DFS brought three claims against OCC. First, it as-
serted that OCC’s decision to accept SPNB applica-
tions from non-depository fintechs exceeded OCC’s 
statutory authority under the National Bank Act, be-
cause the Act unambiguously establishes that accept-
ing deposits is a requirement of the “business of bank-
ing.” (JA 30). Second, and relatedly, DFS alleged that 
§ 5.20(e)(1) was “null and void” insofar as that regula-
tion defined the “business of banking” to include non-
depository institutions. (JA 30-31). Third, DFS 
claimed that OCC’s decision to accept applications vi-
olated the Tenth Amendment to the Constitution by 
pre-empting state regulation of fintech companies. 
(JA 31). 

E. The District Court’s May 2019 Order 

OCC moved to dismiss the complaint in its entirety. 
(JA 216-17). In its May 2, 2019, order, the district 
court granted that motion in part and denied it in part. 
(JA 225-81). The district court granted OCC’s motion 
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with respect to DFS’s Tenth Amendment claim, hold-
ing that the power to issue SPNB charters did not cat-
egorically lie beyond the scope of federal authority. 
(JA 277-80). But it otherwise denied OCC’s motion. 

1. Standing and Ripeness 

At the threshold, the district court held that DFS 
possessed standing to bring its claims. (JA 244-48). 
Relying on cases in which states established standing 
to challenge federal laws that would interfere with 
state laws, the district court held that DFS’s alleged 
harms “implicate the type of sovereign and direct in-
terests common in cases where states have standing to 
contest agency action.” (JA 246-47). 

The district court also held that DFS’s claims were 
constitutionally ripe. (JA 248-51). Although it recog-
nized that “certain steps . . . must occur before a 
fintech firm can flout New York’s laws” (JA 249), the 
district court nonetheless concluded that “[t]he state 
standing cases discussed” in its standing analysis “re-
peatedly make clear that early action by state plain-
tiffs to combat concerns arising from unlawful federal 
agency action can be warranted” (JA 248). The district 
court determined that “DFS has demonstrated a sub-
stantial risk that the harm will occur” based on “the 
supposition that the government enforces and acts on 
its recent, non-moribund laws.” (JA 249-50). Based on 
that supposition, according to the district court, “DFS 
faces the current risk that entities may, at any mo-
ment, leave its supervision to seek greener pastures.” 
(JA 250). That threat would “force DFS to incur” un-
specified “costs now to mitigate or avoid the harms 
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that currently unlawful lending practices might bring 
under OCC’s supervision.” (JA 250-51). 

Finally, the district court concluded that DFS’s 
claims were prudentially ripe, because they raised a 
“discrete legal question” that did not require addi-
tional factual development to resolve, and because 
OCC “ha[d] taken certain small but important steps 
towards the issuance of SPNB charters” since DFS’s 
first lawsuit was dismissed in Vullo I. (JA 251-52). 

2. OCC’s Authority Under the National Bank 
Act 

On the merits, the district court held that OCC’s 
determination that it has the authority to issue SPNB 
charters to non-depository fintech companies is not en-
titled to Chevron deference because “the term ‘the 
business of banking,’ as used in the NBA, unambigu-
ously requires receiving deposits as an aspect of the 
business.” (JA 262). 

The district court recognized that it was obliged to 
“begin with the text of the statute to determine 
whether the language at issue has a plain and unam-
biguous meaning.” (JA 263 (quotation marks and al-
teration omitted)). It proceeded to quote the language 
of two predecessor sections contained in what it iden-
tified as “the original 1863 version of the NBA” 
(JA 263), and then to “interpret[ ] this 19th century 
language” using “dictionaries published just prior to 
the NBA’s adoption” (JA 264). The district court 
acknowledged that the dictionary “definitions do not 
define deposit-receiving as an indispensable part of 
banking,” but rather merely “implie[d] that receiving 
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deposits is not an optional alternative to the other 
listed activities.” (JA 265). The district court therefore 
conceded that there was “some ambiguity on this 
point.” (JA 265). 

The district court then turned to “the remainder of 
the statutory scheme,” finding that “the original NBA 
is replete with provisions predicated upon a national 
bank’s deposit-receiving power.” (JA 266-67). The dis-
trict court also claimed that, in drafting the original 
version of the National Bank Act, Congress was influ-
enced by New York’s experience in drafting a similar 
state law, and that in 19th-century New York the busi-
ness of banking was presumed to require the taking of 
deposits. (JA 267). 

The district court then proceeded to state that OCC 
had not previously chartered a non-depository institu-
tion, except where Congress amended the National 
Bank Act expressly to allow it to do so. (JA 268 (citing 
Congressional amendments to allow chartering of 
trust banks and bankers’ banks)). The district court 
“infer[red] from these two enactments that the amend-
ing Congress understood the NBA’s original use of the 
‘business of banking’ phrase to require deposit-receiv-
ing, such that a non-depository institution . . . is not 
considered eligible to be granted a federal charter to 
commence the ‘business of banking’ absent a statutory 
amendment to the contrary.” (JA 269). 

Next, the district court claimed to be “guided by the 
canon of construction under which the plausibility of 
an agency interpretation of statutory text that would 
confer new power upon that agency bears inverse rela-
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tion to the size of that putative power and the belated-
ness of the putative discovery.” (JA 269-70). The dis-
trict court asserted that OCC only “claimed the power 
to charter non-depository institutions . . . some 140 
years after the adoption of the statutory language that 
is that power’s putative source” (JA 270), and that ac-
cepting OCC’s arguments would condone “a funda-
mental revision of the NBA” (JA 271 (quotation marks 
omitted)). 

The district court also opined that OCC’s decision 
to accept SPNB charters was at odds with “the wider 
statutory scheme of national banking regulation.” 
(JA 271). Specifically, the district court stated that al-
though national banks are required to obtain member-
ship in the Federal Reserve System under the Federal 
Reserve Act (“FRA”), such membership would be una-
vailable to non-depository fintech companies because 
the FRA requires members to receive deposits. 
(JA 272). Similarly, the Bank Holding Company Act 
(“BHCA”) requires companies to obtain approval from 
the Federal Reserve before acquiring a “bank,” which 
the BHCA defines as an institution that accepts depos-
its; thus, according to the district court, “there would 
be banks in the marketplace that could be acquired 
without Federal Reserve Board approval.” (JA 272-
73). 

Lastly, the district court briefly considered and re-
jected what it characterized as OCC’s “main counter-
arguments.” (JA 273). First, it rejected the proposition 
that the D.C. Circuit’s decision in Independent Com-
munity Bankers Association of South Dakota, Inc. v. 
Board of Governors of the Federal Reserve System 
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(“ICBA”), 820 F.2d 428 (D.C. Cir. 1987), demonstrates 
that institutions can receive national bank charters 
even when they carry out less than the “full comple-
ment of banking powers.” (JA 273-74). Likewise, al-
though the district court acknowledged that the Su-
preme Court in NationsBank of North Carolina, N.A. 
v. Variable Annuity Life Insurance Co., 513 U.S. 251 
(1995), determined that the “outer limit of the phrase 
‘business of banking’ ” was ambiguous, it declined to 
read that precedent as supporting the conclusion that 
the core functions embodied by that term were also 
ambiguous. (JA 274-75). 

For those reasons, the district court “conclude[d] 
that the NBA’s ‘business of banking’ clause, read in the 
light of its plain language, history, and legislative con-
text, unambiguously requires that, absent a statutory 
provision to the contrary, only depository institutions 
are eligible to receive national bank charters from 
OCC.” (JA 277). 

F. The District Court’s October 2019 Order 
Adopting DFS’s Proposed Judgment 

Following the issuance of the May 2, 2019, order, 
the parties agreed that entry of final judgment was ap-
propriate but were unable to reach agreement on the 
language of a proposed judgment. Consistent with the 
allegations in the complaint—all of which alleged 
harms to either DFS itself or to the citizens of New 
York—OCC proposed that the judgment be geograph-
ically limited: it asked the district court to set aside 
§ 5.20(e)(1)(i) for “all fintech applicants seeking a na-
tional bank charter that do not accept deposits, and 
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that have a nexus to New York State, i.e., applicants 
that are chartered in New York or that intend to do 
business in New York (including through the Internet) 
in a manner that would subject them to regulation by 
DFS.” (JA 287-94). DFS, by contrast, took the position 
that the judgment should be nationwide in its scope, 
setting aside the regulation “with respect to all fintech 
applicants seeking a national bank charter that do not 
accept deposits.” (JA 282-86). 

On October 21, 2019, the district court entered an 
order adopting DFS’s proposed language. (JA 295-97). 
The district court characterized OCC’s position as “a 
lengthy argument about the propriety of nationwide 
injunctions,” but asserted that those arguments were 
beside the point because the court was not granting in-
junctive relief. (JA 296). Further, relying on the D.C. 
Circuit’s opinion in American Bioscience, Inc. v. 
Thompson, 269 F.3d 1077, 1084 (D.C. Cir. 2001), the 
district court concluded that “ordinary administrative 
procedure” in APA challenges under 5 U.S.C. § 706(2) 
is to provide “vacatur of the agency’s order” without 
any geographical limitations. (JA 297 (quotation 
marks omitted)). 

Final judgment was entered on October 21, 2019 
(JA 298-99), and amended on October 23, 2019 
(JA 300-01). This appeal followed. (JA 302-03). 

Summary of Argument 

At the outset, DFS’s claims are not justiciable. DFS 
lacks standing to bring its claims, and those claims are 
not constitutionally ripe, because DFS cannot estab-
lish an injury in fact. Only actual, imminent injuries 
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are sufficient to confer standing. But because no 
fintech with a nexus to New York has applied for a 
charter, let alone received one, DFS’s asserted harms 
remain speculative. Put another way, OCC’s mere an-
nouncement that it will entertain applications from 
non-depository fintechs does not cause any concrete 
harm to DFS. For similar reasons, DFS’s claims are 
not prudentially ripe. They are not fit for judicial re-
view because they are dependent on future events that 
might never occur, and the contours of any future fac-
tual developments—most obviously, the identity and 
business model of an actual fintech applicant—are rel-
evant to the adjudication of DFS’s claims. Moreover, 
DFS is not prejudiced by judicial forbearance from re-
solving its claims until an actual controversy materi-
alizes, because it is not currently experiencing any 
harm, and because the prolonged nature of the char-
tering process allows ample opportunity for DFS to 
raise its claims if and when an application is made. See 
infra Point I. 

DFS’s claims also fail on the merits. OCC’s inter-
pretation of its chartering authority is reasonable and 
entitled to Chevron deference. The National Bank Act 
is ambiguous on the question of whether the “business 
of banking” requires taking deposits: although the Act 
undoubtedly identifies deposit-taking as a feature of 
banking, nothing in its plain language, statutory 
structure, or legislative history unambiguously estab-
lishes that deposit-taking is a minimum requirement 
for every national bank. OCC’s interpretation of the 
Act, as codified in § 5.20(e)(1), is also reasonable. Its 
determination that a non-depository association may 
be chartered as an SPNB so long as it either pays 
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checks or lends money is consistent with Supreme 
Court case law upholding OCC’s authority to resolve 
ambiguity in the National Bank Act with reference to 
the three core functions identifiable elsewhere in the 
Act. Furthermore, and contrary to the district court’s 
conclusion, OCC’s issuance of charters to non-deposi-
tory fintechs would not run afoul of other federal bank-
ing laws. See infra Point II. 

Finally, even if DFS’s claims were justiciable, and 
even if OCC’s interpretation of its chartering authority 
were not entitled to Chevron deference, any relief to 
which DFS is entitled must be geographically limited 
to New York. That is because DFS, as a state regula-
tor, only asserts harms with a nexus to New York. The 
district court’s nationwide set-aside of § 5.20(e)(1) is 
inconsistent with the requirements of Article III 
standing and traditional conceptions of equity, which 
establish that remedies should not extend beyond 
what is necessary to redress the plaintiff ’s alleged in-
juries. It is also incompatible with the APA, which 
never mandates that agency action must be set aside 
globally, and which specifically contemplates equita-
ble forms of relief. See infra Point III. 

Accordingly, the district court’s judgment should be 
reversed. 
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A R G U M E N T  

Standard of Review 

This Court reviews a district court’s judgment on 
motions to dismiss for both lack of subject matter ju-
risdiction and failure to state a claim on which relief 
may be granted de novo. Ajlani v. Chertoff, 545 F.3d 
229, 233 (2d Cir. 2008). 

POINT I 

DFS’s Claims Are Not Justiciable 

The district court lacked jurisdiction to consider 
DFS’s claims. All of DFS’s alleged injuries are prem-
ised on OCC receiving and approving a charter appli-
cation from a non-depository fintech with a nexus to 
New York, and that fintech then conducting business 
in New York in a manner that causes the harms DFS 
identifies. But those events remain purely hypothet-
ical because OCC has not received any applications 
from any fintechs. Consequently, DFS lacks standing 
to bring its claims, and its claims are not ripe. 

A. DFS Lacks Standing and Its Claims Are Not 
Constitutionally Ripe Because It Has Not 
Suffered an Injury in Fact 

DFS lacks standing because it cannot meet its bur-
den to show that it has suffered an “injury in fact.” See 
Steel Co. v. Citizens for a Better Environment, 523 U.S. 
83, 102-03 (1998) (the “irreducible constitutional min-
imum” for standing includes establishing “injury in 
fact”); id. at 103-04 (party invoking the court’s juris-
diction bears the burden of establishing standing). To 
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satisfy this requirement, a party’s alleged injuries 
must be “likely” as opposed to merely “speculative.” 
Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 
(1992); see Clapper v. Amnesty Int’l USA, 568 U.S. 398, 
409 (2013) (injuries in fact are “concrete, particular-
ized, and actual or imminent”). Indeed, the Supreme 
Court has “repeatedly reiterated that threatened in-
jury must be certainly impending to constitute injury 
in fact, and that allegations of possible future injury 
are not sufficient.” Clapper, 568 U.S. at 409 (quotation 
marks and alterations omitted). That same require-
ment governs a court’s constitutional-ripeness inquiry: 
“to say a plaintiff ’s claim is constitutionally unripe is 
to say the plaintiff ’s claimed injury, if any, is not ac-
tual or imminent, but instead conjectural or hypothet-
ical.” National Organization for Marriage, Inc. v. 
Walsh, 714 F.3d 682, 688 (2d Cir. 2013) (quotation 
marks omitted). 

No actual, imminent injury exists here. All of DFS’s 
alleged injuries are speculative, because they rely on a 
chain of events that has not occurred, and may never 
occur: OCC receiving and approving an application for 
an SPNB charter from a non-depository fintech that 
intends to conduct business in New York, and that 
fintech commencing business in New York pursuant to 
the charter in a manner that causes the harms DFS 
identifies. 

The speculative nature of DFS’s claimed injuries is 
clear from the face of the complaint. DFS identifies a 
host of “risks” that it claims flow from OCC’s decision 
to accept SPNB charter applications from fintech com-
panies. (JA 11). But those risks are not predicated on 
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OCC’s mere statement of receptivity to receiving char-
ter applications. Rather, they hinge on OCC issuing an 
SPNB charter to a particular type of applicant with a 
nexus to New York, and that applicant commencing 
activities in New York pursuant to the charter. For ex-
ample, DFS speculates that OCC’s decision to enter-
tain applications “could realistically lead” to certain 
harms if fintech companies that engage in “payday 
lending” receive charters. (JA 26). But unless and un-
til a payday lender with a nexus to New York receives 
and begins operating pursuant to an SPNB charter, 
those harms are merely speculative; they certainly are 
not impending at this stage, when no fintech of any 
sort has even submitted an application. See Clapper, 
568 U.S. at 409. 

“A ‘concrete’ injury must be ‘de facto’; that is, it 
must actually exist.” Spokeo, Inc. v. Robins, 136 S. Ct. 
1540, 1548 (2016). But even DFS admits that none of 
its alleged harms actually exist: it concedes that “the 
full scope of [the] regulatory disruption” it alleges “is 
difficult to ascertain” at this stage, because OCC has 
merely announced that it will accept applications. 
(JA 25). In other words, DFS is speculating about 
harms that might occur if applications submitted by 
certain types of fintechs are approved. That is insuffi-
cient to establish standing. 

The district court’s standing analysis effectively ig-
nored the “injury in fact” requirement. Instead, relying 
in particular on Massachusetts v. EPA, 549 U.S. 497 
(2007), the court focused on the ability of states to 
“seek[ ] pre-enforcement review of federal agency ac-
tion” that implicates the types of sovereign interests 
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DFS is asserting here. (JA 240, 248). But that is beside 
the point. Although the Supreme Court in Massachu-
setts recognized that states are accorded “special solic-
itude” for standing purposes, that did not absolve Mas-
sachusetts from demonstrating an actual, imminent 
injury in order to establish standing. 549 U.S. at 520-
23; see Delaware Dep’t of Natural Resources & Envi-
ronmental Control v. FERC, 558 F.3d 575, 579 n.6 
(D.C. Cir. 2009) (“This special solicitude does not elim-
inate the state petitioner’s obligation to establish a 
concrete injury, as [the Supreme Court’s] opinion [in 
Massachusetts] amply indicates.”). The Supreme 
Court explained in detail that Massachusetts had 
standing because it had already experienced “signifi-
cant harms,” including “rising seas” that “ha[d] al-
ready begun to swallow Massachusetts’ coastal land.” 
549 U.S. at 521-22. DFS, by contrast, has not yet expe-
rienced any harms. 

The district court also erred in relying on cases that 
found standing based on the federal preemption of 
state law. (JA 242-43, 247 (citing Wyoming ex rel. 
Crank v. United States, 539 F.3d 1236 (10th Cir. 2008); 
Oregon v. Ashcroft, 192 F. Supp. 2d 1077 (D. Or. 2002), 
aff ’d, 368 F.3d 1118 (9th Cir. 2004))). That is because, 
in the current posture, no “state law has been 
preempted by the OCC’s preliminary activities re-
specting Fintech charters,” CSBS I, 313 F. Supp. 3d at 
298, and “[a]ny allegation of preemption at this point 
relies on speculation about the OCC’s future actions,” 
Vullo I, 2017 WL 6512245, at *8. As the district court 
in Vullo I explained, in preemption cases such as Wy-
oming, “a federal agency had informed the States ex-
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plicitly and directly that federal law preempted spe-
cific provisions of state law that the States sought to 
enforce.” 2017 WL 6512245, at *8. Similarly, the At-
torney General’s directive at issue in Oregon “essen-
tially nullified” a recently enacted state law. 192 F. 
Supp. 2d at 1079. Here, by contrast, OCC’s decision to 
accept SPNB applications merely raises the possibility 
that certain fintech companies currently regulated by 
New York might, at some future time, be regulated by 
the federal government. That possibility does not nul-
lify any state law. Indeed, given the fundamental real-
ities of the “dual banking system”—under which fed-
eral and state banking laws have long coexisted in a 
variety of congruent and overlapping spheres, see gen-
erally National Banks and the Dual Banking System 
(Sept. 2003), https://www.occ.gov/publications-and-re-
sources/publications/banker-education/files/pub-na-
tional-banks-and-the-dual-banking-system.pdf—it is 
unclear at best whether OCC’s issuance of SPNB char-
ters to certain fintech companies would “conflict” with 
state law in the preemption sense under any circum-
stances. OCC’s chartering proposal might reduce the 
number of entities subject to certain New York laws by 
creating a federal chartering alternative, but it would 
not invalidate those laws. 

The district court was also wrong to conclude that 
“DFS’s alleged anticipated financial losses” amounted 
to an injury in fact. (JA 247). The court claimed that 
those “alleged anticipated” harms were “analogous to 
the financial harms alleged in” Texas v. United States, 
787 F.3d 733 (5th Cir. 2015). (JA 247). But in Texas, 
the federal government’s recent enactments forced the 
state either to change its laws or to incur financial 
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costs associated with issuing additional driver’s li-
censes. 787 F.3d at 748. New York, by contrast, is not 
faced with any such choice here—certainly not at this 
stage in the litigation, where OCC has not received, 
yet alone acted upon, an application whose approval 
would have any impact whatsoever on New York. 

Equally unavailing is the district court’s reliance 
on this Court’s opinion Hedges v. Obama, 724 F.3d 170 
(2d Cir. 2013), in an effort to sidestep the hypothetical 
nature of DFS’s alleged injuries. (JA 249-50). Hedges 
arose within the legally and factually distinct context 
of pre-enforcement challenges to the military’s claimed 
authority to detain combatants under the laws of 
armed conflict. 724 F.3d at 174-86. Here, by contrast, 
the key issue for assessing standing and constitutional 
ripeness is not whether OCC might “act[ ] on its recent, 
non-moribund laws” (JA 249) by accepting an applica-
tion from a fintech company—an act that, by itself, 
brings no harm to DFS—but rather whether OCC 
might grant a charter to a fintech company whose sub-
sequent actions might reasonably cause the harms 
DFS alleges. At this stage, that chain of events is 
wholly speculative. 

Finally, DFS cannot establish standing and consti-
tutional ripeness under the “substantial risk” test. 
(JA 250-52). That test “does not replace the ‘certainly 
impending’ test, but rather provides an alternate 
standard that looks for costs incurred ‘to mitigate or 
avoid [the anticipated] harm.’ ” CSBS I, 313 F. Supp. 
3d at 296 (quoting Clapper, 568 U.S. at 414 n.5). The 
district court stated without any analysis that DFS 
satisfied the substantial risk test, but it did not—and 
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could not—identify any costs DFS would presently in-
cur in order to mitigate harms occasioned by OCC’s 
mere announcement that it would accept SPNB char-
ter applications. (JA 250). DFS’s complaint is similarly 
devoid of any allegation that it would be required to 
incur specific costs in an effort to mitigate or avoid its 
alleged harms. 

In CSBS I, the D.C. district court identified four 
“contingent and speculative events” that needed to oc-
cur before any of the alleged harms stemming from 
OCC’s fintech chartering proposal could materialize. 
313 F. Supp. 3d at 296. To date, only one of those 
events—OCC formulating a procedure for accepting 
SPNB applications—has occurred. Because no applica-
tions have been submitted, OCC has not yet taken any 
steps to charter any fintech, let alone a fintech with a 
nexus to New York. That falls well short of the actual, 
imminent injury needed to establish standing. Accord-
ingly, the district court lacked jurisdiction over DFS’s 
premature claims. 

B. DFS’s Claims Are Not Prudentially Ripe 

Even if DFS possessed standing, the district court 
still should have declined to reach the merits because 
DFS’s claims are not prudentially ripe. Prudential 
ripeness allows a court to determine, in its discretion, 
“that the case will be better decided later and that the 
parties will not have constitutional rights undermined 
by the delay.” Simmonds v. INS, 326 F.3d 351, 357 (2d 
Cir. 2003). Accordingly, the two-part test for pruden-
tial ripeness assesses “both the fitness of the issues for 
judicial decision and the hardship to the parties of 
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withholding court consideration.” Abbott Laboratories 
v. Gardner, 387 U.S. 136, 149 (1967). Both factors 
counsel against adjudication of DFS’s claims in the 
present posture. 

The district court erred in holding otherwise. 
(JA 251). Focusing exclusively on the first factor, the 
court concluded that “the very narrowness of the ques-
tion raised in this action” rendered it ripe for adjudi-
cation. (JA 251). But although the existence of a 
“purely legal” question supports a finding of ripeness, 
it is not dispositive. See National Park Hospitality 
Ass’n v. Dep’t of Interior, 538 U.S. 803, 812 (2003) (“Al-
though a question presented here is a purely legal one 
. . . we nevertheless believe that further factual devel-
opment would significantly advance our ability to deal 
with the legal issues presented.” (quotation marks 
omitted)). Moreover, “a regulation”—here, § 5.20(e)(1)
—“is not ordinarily considered the type of agency ac-
tion ‘ripe’ for judicial review under the APA until the 
scope of the controversy has been reduced to more 
manageable proportions, and its factual components 
fleshed out, by some concrete action applying the reg-
ulation to the claimant’s situation in a fashion that 
harms or threatens to harm him.” Lujan v. National 
Wildlife Federation, 497 U.S. 871, 891 (1990). 

There has been no concrete action applying 
§ 5.20(e)(1) in a manner that might harm DFS because 
no fintech company has even applied under that regu-
lation for a charter. Thus, DFS’s claims are not fit for 
judicial consideration because they remain “contin-
gent on future events that may never occur.” New York 
Civil Liberties Union v. Grandeau, 528 F.3d 122, 132 
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(2d Cir. 2008). The district court’s assertion that “the 
identity and specific services offered by a given non-
depository fintech applicant for an SPNB charter are 
irrelevant” (JA 251) is unfounded. Fundamentally, the 
identity of a particular fintech applicant is relevant be-
cause the chartering of an applicant with no nexus to 
New York would not cause the harms DFS alleges. See 
CSBS I, 313 F. Supp. 3d at 299 (“A national charter 
could injure Indiana without injuring Alaska, or vice 
versa.”). Moreover, as the court in CSBS I explained, 
fintech companies offer “an almost unimaginably wide 
variety of services, from the traditional . . . to the more 
cutting edge,” and adjudicating this matter without an 
actual, pending application from a specific fintech “re-
quire[s] the court to imagine the unimaginably wide 
range of possible Fintechs, and to draw distinctions be-
tween them.” Id. at 300 (quotation marks omitted). For 
example, DFS’s claimed harms arising from “payday 
lending” can only materialize if a fintech that engages 
in certain types of activities is chartered. (JA 26). That 
uncertainty alone renders DFS’s claims unripe. See 
Marchi v. Board of Cooperative Education Services, 
173 F.3d 469, 478 (2d Cir. 1999) (claim unripe when 
the court “would be forced to guess at how [the defend-
ant] might apply the [challenged] directive and to pro-
nounce on the validity of numerous possible applica-
tions of the directive, all highly fact-specific and, as of 
yet, hypothetical”). 

The district court ignored the hardship prong of the 
prudential ripeness test. But that factor also weighs 
against adjudication of DFS’s claims. A showing of 
hardship turns on “whether the challenged action cre-
ates a direct and immediate dilemma for the parties.” 
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Marchi, 173 F.3d at 478. “The mere possibility of fu-
ture injury, unless it is the cause of some present det-
riment, does not constitute hardship.” Simmonds, 326 
F.3d at 360. DFS never alleges any present detriment 
based solely on OCC’s decision to accept SPNB charter 
applications from non-depository fintechs. All of its 
purported injuries flow from a fintech conducting busi-
ness in New York pursuant to a charter. 

Furthermore, as a practical matter, DFS would not 
be prejudiced by waiting to resolve these claims until 
OCC takes affirmative steps to approve an application 
from a specific fintech with a nexus to New York. DFS 
would have ample opportunity to challenge such an 
application, because applicants for charters are re-
quired by regulation to give public notice of their ap-
plications at the time of filing, 12 C.F.R. § 5.8(a), and 
that notice is followed by a thirty-day public comment 
period, 12 C.F.R. § 5.10. Next, typically within about 
120 days of the filing of an application, OCC decides 
whether to grant preliminary conditional approval. 
(JA 222). As its name suggests, preliminary condi-
tional approval does not guarantee final approval of 
the charter application, and does not entitle the appli-
cant to commence business; rather, it allows OCC to 
impose conditions on the applicant—such as attaining 
minimum capital levels and developing a contingency 
plan—that the applicant will need to satisfy in order 
to commence business pursuant to an approved char-
ter. (JA 223). Preliminary conditional approval expires 
within twelve months if the applicant does not raise 
the required capital, and within eighteen months if the 
applicant is otherwise unable to commence business. 
12 C.F.R. § 5.20(i)(5)(iv). “Until final approval is 
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granted and a charter is issued, OCC may alter, sus-
pend, or revoke preliminary conditional approval.” 
(JA 224). 

These timeframes belie the district court’s state-
ment that “DFS faces the current risk that entities 
may, at any moment, leave its supervision to seek 
greener pastures” (JA 250), and underscore that this 
action is not yet ripe for review. SPNB charters simply 
are not approved overnight. Significant time would 
elapse between OCC’s preliminary conditional ap-
proval of a charter application and its final approval of 
a charter entitling the fintech applicant to commence 
business in New York. During that time, DFS could 
properly bring the types of claims it asserts here. 
There is accordingly no hardship to DFS from not ad-
judicating this dispute now, and in the current pos-
ture, its claims are not justiciable. 

POINT II 

OCC’s Decision to Accept SPNB Charter 
Applications from Non-Depository Fintechs Is 

Reasonable and Entitled to Chevron Deference 

Because DFS’s claims are not justiciable, this 
Court need not reach the merits. If it were to reach the 
merits, however, it should conclude that OCC’s inter-
pretation of its chartering authority under the Na-
tional Bank Act is reasonable and entitled to Chevron 
deference. 

Chevron proceeds in two steps. “Where a statute is 
clear, the agency must follow the statute.” Cuozzo 
Speed Technologies, LLC v. Lee, 136 S. Ct. 2131, 2142 
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(2016). “But where a statute leaves a ‘gap’ or is ‘am-
bigu[ous],’ [courts] typically interpret it as granting 
the agency leeway to enact rules that are reasonable 
in light of the text, nature, and purpose of the statute.” 
Id. (quoting United States v. Mead Corp., 533 U.S. 218, 
229 (2001)). 

The Supreme Court has “long recognized that con-
siderable weight should be accorded to an executive 
department’s construction of a statutory scheme it is 
entrusted to administer.” Chevron USA Inc. v. Natural 
Resources Defense Council, 467 U.S. 837, 844 (1984). 
Moreover, the Court has expressly held that “[t]he 
Comptroller of the Currency is charged with the en-
forcement of banking laws to an extent that warrants 
the invocation of this principle with respect to his de-
liberative conclusions as to the meaning of these laws.” 
NationsBank, 513 U.S. at 256-57; accord Smiley v. 
Citibank (S.D.), N.A., 517 U.S. 735, 742 (1996). 

Here, the National Bank Act is ambiguous on the 
question of whether deposit-taking is a necessary com-
ponent of the “business of banking.” Nowhere in the 
Act does Congress unambiguously require associations 
to receive deposits, or engage in any other particular 
banking function, in order to “commence the business 
of banking” as a national bank. And OCC’s resolution 
of that ambiguity—permitting the chartering of asso-
ciations that perform at least one of the three “core 
banking functions” identifiable elsewhere in the Act—
is reasonable, particularly in light of the deference the 
agency’s interpretation is owed. 

The Supreme Court engaged in precisely the same 
analysis with respect to precisely the same language: 
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it found that the term “business of banking” is ambig-
uous with respect to the “outer limit” of activities in 
which national banks may engage, and that OCC’s in-
terpretation was entitled to deference. NationsBank, 
513 U.S. at 256-57. Chevron leads to the same conclu-
sion with respect to the core requirements in which na-
tional banks must engage, and the district court erred 
in holding otherwise. 

A. The National Bank Act Is Ambiguous on 
Whether Deposit-Taking Is a Necessary 
Component of the “Business of Banking” 

The district court’s conclusion that the National 
Bank Act unambiguously requires national banks to 
accept deposits was flawed in multiple respects. 
(JA 260-77). 

Under Chevron, a reviewing court must first deter-
mine whether Congress has directly spoken to the pre-
cise question at issue. See WPIX, Inc. v. ivi, Inc., 691 
F.3d 275, 279 (2d Cir. 2012). In doing so, “a reviewing 
court should not confine itself to examining a particu-
lar statutory provision in isolation.” FDA v. Brown & 
Williamson Tobacco Corp., 529 U.S. 120, 133 (2000). 
Rather, it should “employ traditional tools of statutory 
construction”—examining the context of the statute as 
well as its text, structure, purpose, and, in appropriate 
circumstances, legislative history—to ascertain 
whether “Congress had an intention as to the precise 
question at issue that must be given effect.” Catskill 
Mountains Chapter of Trout Unlimited, Inc. v. EPA, 
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846 F.3d 492, 508 (2d Cir. 2017). All of the tools of stat-
utory construction underscore the National Bank Act’s 
ambiguity concerning the necessity of deposit-taking. 

1. The National Bank Act Does Not Expressly 
Define the “Business of Banking” 

At the threshold, and as the district court acknowl-
edged, the Act never defines the “business of banking.” 
(JA 262). That term appears in several of the Act’s pro-
visions, but it is not expressly defined and the sur-
rounding text does not illuminate its meaning. See 12 
U.S.C. §§ 21 (“Associations for carrying on the busi-
ness of banking”); 24(Seventh) (dealing with bank 
powers); 26 (requirements to be complied with before 
an association may commence “the business of bank-
ing”); 27(b)(1) (the Comptroller of the Currency may 
issue a “certificate of authority to commence the busi-
ness of banking” to a bankers’ bank). Notably, the gen-
eral chartering provision, § 27, states: 

If, upon a careful examination of the facts 
so reported, and of any other facts which 
may come to the knowledge of the Comp-
troller . . . it appears that such associa-
tion is lawfully entitled to commence the 
business of banking, the Comptroller 
shall give to such association a certificate 
. . . that such association has complied 
with all the provisions required to be 
complied with before commencing the 
business of banking and that such associ-
ation is authorized to commence such 
business. 
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12 U.S.C. § 27(a) (emphasis added). Thus, even the 
provision expressly providing OCC the authority to 
charter national banks does not identify any manda-
tory activities that a national bank must perform to 
“commenc[e] the business of banking.” 

The district court’s attempt to read unambiguous 
meaning into the Act by turning to nineteenth-century 
dictionary definitions is unconvincing. (JA 263-65). Al-
though the Webster’s Dictionary definition of “bank-
ing” cited by the district court included “receiving de-
posits,” it also included “lending money, discounting 
notes, issuing bills . . . collecting the money on notes 
deposited, negotiating bills of exchanges, &c.,” without 
identifying any of those activities as mandatory. 
(JA 264). Worcester’s Dictionary’s definition of “bank” 
likewise included deposit-receiving within a broader 
description of characteristics: “a joint-stock association 
. . . whose business it is to employ in loans, or other 
profitable modes of investment, the common fund or 
capital, increased by the issue of notes to a certain 
amount payable on demand, and by such sums as may 
be temporarily deposited in their hands, by others, for 
safe-keeping.” (JA 264). Even the district court found 
“ambiguity on this point” because the definitions it 
cited “do not define deposit-receiving as an indispen-
sable part of banking.” (JA 265). At best, those defini-
tions suggest the scope of activity a bank may under-
take, but they do not define the activities a bank must 
undertake. Indeed, the nineteenth-century Supreme 
Court suggested that deposit-taking is a typical, but 
not necessary, banking function. See Oulton v. German 
Savings & Loan Society, 84 U.S. 109, 118-19 (1872) (an 
institution is a bank “in the strictest commercial 
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sense” if it engages in any one of the three functions of 
deposit-taking, discounting, or circulation). 

2. The Act’s References to Receiving Deposits 
Do Not Create an Unambiguous Deposit-
Taking Requirement 

The Act’s broader statutory language does not re-
solve the ambiguity of the term. The district court’s as-
sertion that “the original NBA is replete with provi-
sions predicated upon a national bank’s deposit-receiv-
ing power” (JA 266) is simply incorrect. In fact, the 
statutory language the district court repeatedly cited 
was not from the original version of the National Bank 
Act, but rather from the National Currency Act, which 
was repealed when the National Bank Act was en-
acted. (JA 263); see Act of June 3, 1864, ch. 106, § 62, 
13 Stat. 99, 118. And in any event, the National Bank 
Act has never contained a requirement that a national 
bank receive deposits. For example, the national bank 
powers clause in § 24(Seventh), which is largely un-
changed since the passage of the Act in 1864, provides 
that national banks are generally authorized 

To exercise . . . all such incidental powers 
as shall be necessary to carry on the busi-
ness of banking; by discounting and nego-
tiating promissory notes, drafts, bills of 
exchange, and other evidences of debt; by 
receiving deposits; by buying and selling 
exchange, coin, and bullion; by loaning 
money on personal security; and by ob-

Case 19-4271, Document 28, 04/23/2020, 2825274, Page48 of 72



36 
 

taining, issuing, and circulating notes ac-
cording to the provisions of title 62 of the 
Revised Statutes. 

12 U.S.C. § 24(Seventh). That provision’s reference to 
receiving deposits does not, as the district court con-
cluded, establish deposit-taking as a necessary activity 
for every national bank, any more than it establishes 
that all national banks must “circulat[e] notes”—an 
activity national banks do not conduct in the modern 
era. 

Indeed, the D.C. Circuit has recognized OCC’s au-
thority to limit a national bank’s operations to less 
than the full scope of powers identified in § 24(Sev-
enth). In ICBA, the court approved OCC’s issuance of 
a charter that limited the operations of a national 
bank in order to ensure compliance with state-law re-
strictions on interstate banking. In doing so, the D.C. 
Circuit held that “[t]here is nothing in the language or 
legislative history of the National Bank Act that indi-
cates congressional intent that the authorized activi-
ties for nationally chartered banks be mandatory.” 820 
F.2d at 440. Rather, “[r]estriction of a national bank’s 
activities to less than the full scope of statutory au-
thority conflicts with the purposes of the Act only if it 
undermines the safety and soundness of the bank or 
interferes with the bank’s ability to fulfill its statutory 
obligations.” Id. And the determination of whether a 
limited-purpose charter is consistent with the Act is “a 
judgment within the particular expertise of the Comp-
troller and reserved to his chartering authority.” Id. 
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The D.C. Circuit’s reasoning in ICBA contradicts 
the district court’s suggestion that § 24(Seventh) con-
tains a deposit-taking requirement. The district 
court’s attempts to distinguish that precedent are un-
convincing. (JA 273-74). For example, the court stated 
that the D.C. Circuit “did not support [its] putative rec-
itation of the applicable standard with a citation to au-
thority.” (JA 274). But the D.C. Circuit expressly drew 
on the “language [and] legislative history of the Na-
tional Bank Act,” as well as basic Chevron principles, 
which required it to “defer to the reasonable determi-
nations of ” OCC. ICBA, 820 F.2d at 440. Furthermore, 
the district court’s assertion that “the banks at issue” 
in ICBA “did take deposits” is misleading. (JA 274). Al-
though the charter application at issue—which was 
primarily aimed at providing credit card services—did 
propose limited deposit-taking to the extent permitted 
under state law, ICBA, 820 F.2d at 439, nothing in the 
opinion’s reasoning suggests that the D.C. Circuit 
placed any weight on that nominal activity in conclud-
ing that OCC properly exercised its chartering author-
ity. 

Other provisions in the National Bank Act likewise 
fail to unambiguously establish deposit-taking as a 
necessary component of the business of banking for all 
national banks. The requirement at § 22(Second) that 
a bank specify in its organization certificate “[t]he 
place where its operations of discount and deposit are 
to be carried on, designating . . . the particular county, 
city, town, or village,” 12 U.S.C. § 22(Second), simply 
requires a bank to describe the location where it car-
ries out certain aspects of its business; it does not sug-
gest, let alone unambiguously establish, that receiving 
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deposits—not to mention discounting notes—is man-
datory. (JA 266). And the district court’s citation of a 
repealed statutory provision for the calculation of a 
bank’s reserve requirements based on a percentage of 
“the aggregate amount of its outstanding notes of cir-
culation and its deposits” fares no better. (JA 267 (cit-
ing Act of Feb. 25, 1863, ch. 58, § 41, 12 Stat. 665, 
677)). Again, this provision did not state that receiving 
deposits is mandatory; the district court’s reasoning 
would require, under the terms of a repealed statutory 
provision, that all national banks must circulate notes
—an activity in which they no longer engage.2 That 
strained reading does not render deposit-taking an un-
ambiguous requirement. 

3. The Act’s Provisions Concerning the 
Chartering of Trust Banks and Bankers’ 
Banks Do Not Render Deposit-Taking 
Necessary for National Banks Generally 

Further, the district court placed undue weight on 
Congress’s amendments to the National Bank Act con-
cerning the chartering of trust banks and bankers’ 
banks. (JA 268-69). The district court pointed to these 
amendments as evidence that OCC has never char-
tered non-depository banks unless “Congress first 
amended the NBA explicitly to authorize OCC to do 
so.” (JA 268). But that statement is factually incorrect; 

————— 
2 The modern form of the reserve calculation rule, 

codified at 12 U.S.C. § 461, also does not establish min-
imum requirements for national banks. 
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far from being “illuminating” (JA 269), these amend-
ments simply do not bear on the necessity of deposit-
taking for the “business of banking.” 

Congress’s enactment of 12 U.S.C. § 27(a) in rela-
tion to trust banks did not establish a new chartering 
authority—it merely confirmed the existence of au-
thority that OCC already possessed and used. Before 
the amendment, OCC issued charters to trust banks 
under the general chartering authority of § 27. A bank 
that, among other things, offered trust services chal-
lenged OCC’s authority to charter trust-only banks. 
See National State Bank of Elizabeth, N.J. v. Smith, 
591 F.2d 223, 227 (3d Cir. 1979) (describing underly-
ing district court decision). The district court con-
cluded that such charters were “contrary to law and 
invalid.” Id. at 228. Consequently, Congress amended 
§ 27(a) to overturn that decision and thus to confirm, 
rather than create, OCC’s authority to charter trust 
banks. Id. at 231. 

The Third Circuit reversed the district court, apply-
ing the terms of the newly amended § 27(a). Signifi-
cantly, the court declined to address whether the dis-
trict court’s decision was correct at the time it was en-
tered, and instead determined that the amendment to 
§ 27(a) had “validated the Comptroller’s action.” Id. at 
231-32. In other words, through the amendment to 
§ 27(a), Congress “validate[d] retroactively as well as 
prospectively” the issuance of charters under the gen-
eral chartering authority of § 27 to banks that engage 
only in trust activities. Id. at 231. The district court in 
this case therefore erred in characterizing the amend-
ment as the creation of a new chartering authority for 
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a non-depository bank, and in relying on that incorrect 
characterization to find an unambiguous deposit-tak-
ing requirement. (JA 268). 

The district court also mistakenly relied on Con-
gress’s enactment of 12 U.S.C. § 27(b), concerning 
bankers’ banks. (JA 268). Its characterization of bank-
ers’ banks as “non-deposit” banks is wrong: bankers’ 
banks chartered by OCC do take deposits, as demon-
strated by publicly available data.3 Their deposits are 
insured by the Federal Deposit Insurance Corporation 
(“FDIC”). See 12 C.F.R. § 327.5(b) (outlining method 
for calculating deposit insurance assessment base for 
bankers’ banks). Nothing in § 27(b), the rest of the Na-
tional Bank Act, or OCC’s rules suggests that a bank-
ers’ bank is a special purpose bank that does not take 
deposits. Rather than create a category of non-deposit 
banks, as the district court wrongly determined, Con-

————— 
3 National Banks’ Reports of Condition and In-

come (“Call Reports”) are available on the Federal Fi-
nancial Institutions Examination Council’s Central 
Data Repository’s Public Data Distribution website, 
https://cdr.ffiec.gov/public/. The OCC currently has 
three bankers’ banks chartered as national banks: 
First National Bankers’ Bank, The Independent Bank-
ers Bank, and Bank of America California, NA. All 
three banks reported volumes of deposits in their Call 
Reports for the quarter ending on March 31, 2019, 
prior to the district court’s order, and in their Call Re-
ports for quarter ending on December 31, 2019, pre-
ceding the filing of this brief. 
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gress’s amendment simply described a category of spe-
cial purpose national banks that would be owned ex-
clusively by other banks to provide services to banks. 
See Garn-St. Germain Depository Institutions Act of 
1982, Pub. L. No. 97-320, § 404, 96 Stat. 1469, 1511 
(1982). 

The purpose of Congress’s amendment, codified at 
§ 27(b)(2), was to allow the Comptroller to exempt 
bankers’ banks from certain “existing statutory re-
strictions appropriate for full-service commercial 
banks [that] may prove incompatible with the opera-
tion” of a bankers’ bank. See Senate Report 97-536, De-
pository Institutions Amendments of 1982, Report of 
the Senate Committee on Banking, Housing, and Ur-
ban Affairs, S. 2879, Aug. 17, 1982, p. 60. The new stat-
utory text regarding the chartering of bankers’ banks, 
codified at § 27(b)(1), was described as a clarification 
of the Comptroller’s chartering authority, as opposed 
to the grant of new authority, to except bankers’ banks 
from the generally applicable rules set forth at 
§ 27(b)(2). Id. Congress did not intend for the bankers’ 
bank provision to create non-deposit banks or to de-
scribe a new chartering authority. Accordingly, as with 
the trust bank amendments, the district court’s reli-
ance on this provision to find an unambiguous deposit-
taking requirement was in error. 

4. Legislative History Does Not Support a 
Finding That Deposit-Taking Is Necessary 

The district court’s brief exploration of the Act’s 
purported legislative history is also unavailing. The 
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district court asserted that, in drafting the Act, “Con-
gress relied heavily on New York’s experiences” in 
drafting a similar law that expressly required deposit-
taking. (JA 267 (quotation marks omitted)). To be 
sure, in 1848, New York amended its Free Banking Act 
to provide that “[a]ll banking associations, or individ-
ual bankers . . . or which shall hereafter be organized, 
shall be banks of discount and deposit as well as of cir-
culation.” 1848 N.Y. Laws 462, ch. 340, § 1. But al-
though Congress incorporated other policies from New 
York’s Free Banking Act into federal law, compare 
1840 N.Y. Laws 306, ch. 363, with Act of Feb. 25, 1863, 
ch. 58, § 11, 12 Stat. 665, 675, it never adopted analo-
gous language requiring national banks to be “banks 
of discount and deposit.” See Goodyear Atomic Corp. v. 
Miller, 486 U.S. 174, 184-85 (1988) (courts “generally 
presume that Congress is knowledgeable about exist-
ing laws pertinent to the legislation it enacts”); Jama 
v. ICE, 543 U.S. 335, 341 (2005) (courts “do not lightly 
assume that Congress has omitted from its adopted 
text requirements that it nonetheless intends to ap-
ply”). Congress did, however, legislate to explicitly re-
quire federal savings banks—another type of institu-
tion now under the authority of OCC—to receive de-
posits, and could have done so with respect to national 
banks. See 12 U.S.C. § 1464(a) (“In order to provide 
thrift institutions for the deposit of funds . . . the 
Comptroller of the Currency is authorized to provide 
for the organization . . . of associations to be known as 
Federal savings associations . . . and to issue charters 
therefor . . .”); see also Wisconsin Central Ltd. v. United 
States, 138 S. Ct. 2067, 2017 (2018) (courts “usually 
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presume differences in language like this convey dif-
ferences in meaning” (quotation marks omitted)). 

Put simply, nineteenth-century New York banking 
law offers no support for the necessity of deposit-tak-
ing under the National Bank Act. Certainly, it does not 
resolve the ambiguity inherent in the Act’s use of the 
term “business of banking.” 

5. The Evolution of Banking Practices 
Demonstrates That “Business of Banking” 
Is Ambiguous 

Finally, the district court’s holding that the “busi-
ness of banking” is unambiguous fails to account for 
the evolution of banking practices over the nearly 160 
years since the passage of the National Bank Act. The 
activities that make up the “business of banking” have 
been, and remain, the subject of continual change. 

The manner in which banks conduct the “business 
of banking” has evolved in response to developments 
in business practices and consumer needs. For exam-
ple, early in the history of the National Bank Act, 
courts recognized the authority of national banks to 
certify checks—a service that a 21st century bank cus-
tomer takes for granted, but which was an innovation 
in the 19th century. See Merchants’ Nat’l Bank v. State 
Nat’l Bank, 77 U.S. 604, 648 (1870) (“The practice of 
certifying checks has grown out of the business needs 
of the country . . . . We could hardly inflict a severer 
blow upon the commerce and business of the country 
than by throwing a doubt upon their validity.”). Today, 
the “business of banking” is being shaped by the needs 
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of consumers and businesses for a wider array of bank-
ing services and products, and the ability of new tech-
nologies to provide those services and products. See 
generally Jesse McWaters, The Future of Financial 
Services: How Disruptive Innovations are Reshaping 
the way Financial Services are Structured, Provi-
sioned and Consumed, World Economic Forum (June 
2015), available at http://www3.weforum.org/docs/
WEF_The_future__of_financial_services.pdf; see also 
Joseph Otting, Why do state regulators want to limit 
consumer choice?, 2018 WLNR 28638042, 183 Am. 
Banker 181 (Sept. 19, 2018) (OCC’s SPNB charter 
“gives consumers and businesses greater choice and 
creates economic growth and opportunity”). 

This constant state of evolution necessarily means 
that the term “business of banking” does not have a 
single, static definition that remains permanently 
rooted in a particular moment in history. See, e.g., 
M&M Leasing Corp. v. Seattle First Nat’l Bank, 563 
F.2d 1377, 1382 (9th Cir. 1977) (“commentators uni-
formly have recognized that the National Bank Act did 
not freeze the practices of national banks in their nine-
teenth century forms”); see also Henry Harfield, The 
National Bank Act and Foreign Trade Practices, 61 
Harv. L. Rev. 782, 790 (1948) (“[t]he business of bank-
ing, then, is at any time coextensive with the busi-
nesses and range of businesses conducted by the soci-
ety in which it operates”). The definition of the phrase 
must remain flexible; if the manner in which banking 
is conducted is subject to continual change and evolu-
tion over time, then banking activities or business 
structures that make up the “business of banking” 
must change along with it. See, e.g., NationsBank, 513 
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U.S. at 256-57 (explaining OCC’s determination to al-
low national banks to broker annuities, and recogniz-
ing that “the Comptroller bears primary responsibility 
for surveillance of ‘the business of banking’ authorized 
by” the Act). 

The framework of the National Bank Act reflects 
the correctness of this conclusion. The phrase “busi-
ness of banking” is not defined anywhere in the Act—
an important definitional gap that has afforded each 
successive Comptroller since 1864 the ability to inter-
pret what it means to conduct the “business of bank-
ing,” and “to permit the use of new ways [to] conduc[t] 
the very old business of banking” by, among other 
things, chartering institutions that meet the banking 
needs of the era. M&M Leasing, 563 F.2d at 1382. 

B. OCC’s Interpretation of the National Bank 
Act’s Ambiguous Language Is Reasonable 

At Chevron step two, OCC’s interpretation of the 
National Bank Act’s ambiguous language is reasona-
ble, and therefore is entitled to deference. Courts must 
give “considerable weight” to an agency’s interpreta-
tion of a statute it administers, Chevron, 467 U.S. at 
844, and the Supreme Court has extended this sub-
stantial deference to OCC’s interpretation of the bank-
ing laws, NationsBank, 513 U.S. at 256-57; Smiley, 
517 U.S. at 742. 

This Court will find an agency’s statutory interpre-
tation to be reasonable unless it is arbitrary or capri-
cious in substance, or manifestly contrary to the un-
derlying statute. See Catskill, 846 F.3d at 520. An 
agency’s interpretation is reasonable if it is supported 
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by “valid considerations,” and is “sufficiently reasoned 
to clear Chevron’s rather minimal requirement that 
the agency give a reasoned explanation for its inter-
pretation.” Id. at 501, 524. 

OCC’s interpretation of its chartering authority 
easily meets this standard. In considering the 2003 
amendment to § 5.20(e)(1), OCC weighed the ways in 
which to give content to the ambiguous term “business 
of banking.” OCC’s final rule provided: “A special pur-
pose bank that conducts activities other than fiduciary 
activities must conduct at least one of the following 
three core banking functions: Receiving deposits; pay-
ing checks; or lending money.” 12 C.F.R. § 5.20(e)(1)(i). 
In the preamble to the final rule, OCC explained that 
it added the “core banking functions” requirement by 
reference to 12 U.S.C. § 36, which defines a national 
bank “branch” as a place of business “at which deposits 
are received, or checks paid, or money lent.” 12 U.S.C. 
§ 36(j). Although § 36 does not include the term “busi-
ness of banking,” OCC took guidance from Clarke v. 
Securities Industry Association, 479 U.S. 388 (1987), in 
which the Supreme Court upheld as reasonable OCC’s 
interpretation of the statutory phrase “[t]he general 
business of each national banking association” in 12 
U.S.C. § 81, a provision that restricts the locations 
where a bank can do business, by reference to the core 
activities in § 36. 

In Clarke, OCC had approved a national bank’s ap-
plication to offer discount brokerage services at, 
among other places, non-branch locations both inside 
and outside the bank’s home state. 479 U.S. at 406. In 
doing so, OCC had rejected the argument that § 81’s 
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reference to the “general business of each national 
banking association” should be read to limit where 
such services could be conducted. Id. The Supreme 
Court affirmed OCC’s interpretation. It held that the 
phrase “general business of each national banking as-
sociation” was ambiguous, and that OCC’s interpreta-
tion was entitled to deference. Id. at 403-04. The Court 
observed that national banks engage in many activi-
ties, and there was no evidence that Congress intended 
all those activities to be subject to the geographical 
limitations of §§ 36 and 81. Id. at 406-09. Instead, the 
Court held that OCC’s interpretation—that the gen-
eral business of the bank under § 81 included only 
“core banking functions,” not all incidental services 
that national banks are authorized to provide—was 
reasonable. Id. at 409. The Court also held that OCC 
reasonably included among the “core banking func-
tions” those activities identified in § 36, which defined 
“branch” as any place “at which deposits are received, 
or checks paid, or money lent.” Id. at 391. 

The Supreme Court’s endorsement of OCC’s analy-
sis in Clarke supports interpreting any one of the ac-
tivities listed in § 36 as a minimum requirement for 
purposes of the National Bank Act’s chartering provi-
sions. Just as the “general business” of each national 
bank is undefined in the location restriction of § 81, 
the “business of banking” is undefined in the charter-
ing provisions of §§ 21 and 27(a). The two phrases bear 
similar meanings, supporting OCC’s use of § 36 for the 
interpretation of each. And because § 36’s terms are 
linked by “or,” performing only one of the activities is 
sufficient to meet the statutory definition and to cause 
the location restrictions to apply. See First Nat’l Bank 
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in Plant City, Fla. v. Dickinson, 396 U.S. 122, 135 
(1969) (because § 36 “is phrased in the disjunctive, the 
offering of any one of the three services . . . will provide 
the basis for finding that ‘branch’ banking is taking 
place”). 

There is “nothing illogical” in this interpretation. 
Catskill, 846 F.3d at 524-25. To the contrary, it pro-
vides symmetry and consistency between the charter-
ing and location provisions of the National Bank Act. 

OCC’s interpretation also does not run afoul of fed-
eral banking laws generally. In concluding the phrase 
“business of banking” is unambiguous, the district 
court relied in part on its contention that allowing 
OCC to charter non-depository fintechs would conflict 
with requirements of the FRA and BHCA. (JA 271-73). 
The district court was wrong on both counts. 

First, the district court was wrong to conclude that 
the FRA, 12 U.S.C. § 222, requires national banks to 
obtain federal deposit insurance and, by implication, 
receive deposits. (JA 271-72). Section 222 provides 
that “[e]very national bank in any State shall, upon 
commencing business or within ninety days after ad-
mission into the Union of the State in which it is lo-
cated,” become a member of the Federal Reserve Sys-
tem and “shall thereupon be an insured bank” under 
the FDIA. But § 222 has never functioned as an inde-
pendent deposit insurance requirement. Although 
§ 222 requires national banks to become members of 
the Federal Reserve System, a bank need not be FDIC-
insured to do so—for example, trust banks that do not 
accept deposits other than trust funds are not eligible 
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for FDIC insurance but are still members of the Fed-
eral Reserve. See 12 U.S.C. § 282. 

The language quoted by the district court, which 
was added in 1958 in contemplation of Alaska joining 
the Union, simply reflects the fact that, before certain 
amendments to the FDIA in 1989 and 1991, national 
banks located in U.S. states “engaged in the business 
of receiving deposits other than trust funds” automat-
ically became “insured bank[s]” upon receiving a char-
ter or becoming a member of the Federal Reserve Sys-
tem. See 12 U.S.C. § 1814(b) (1988). This automatic 
process stood in contrast to procedures available to de-
posit-taking national banks in U.S. territories. Those 
institutions—which did not need to join the Federal 
Reserve System, 12 U.S.C. § 466—were required to 
submit a separate application to the FDIC for deposit 
insurance. See Pub. L. 81-797, § 5(b), 64 Stat. 873 
(1950) (codified at 12 U.S.C. § 1815(b)). Section 222 
clarified that deposit-taking national banks located in 
newly admitted states, e.g., Alaska, had to join the 
Federal Reserve System, and that those institutions 
would “thereupon be . . . insured bank[s] under the 
[FDIA],” thereby benefitting from the automatic de-
posit-insurance process available to national banks in 
already-admitted states. 

By contrast, the current statutory framework gov-
erning deposit insurance specifies that, absent two ex-
ceptions not relevant here, “any depository institution 
which is engaged in the business of receiving deposits 
other than trust funds . . . , upon application to and ex-
amination by the [FDIC] and approval by the Board of 
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Directors, may become an insured depository institu-
tion.” 12 U.S.C. § 1815(a)(1) (emphasis added). By in-
cluding the word “may,” Congress expressly envi-
sioned the existence of uninsured banking institutions 
that are not “engaged in the business of receiving de-
posits other than trust funds.” Likewise, Congress pro-
vided that OCC’s authority to issue cease-and-desist 
orders applies “to any national banking association 
chartered by the Comptroller of the Currency, includ-
ing an uninsured association.” 12 U.S.C. § 1818(b)(5) 
(emphasis added). And Congress also specified that, 
under certain circumstances, OCC may appoint a re-
ceiver for a national bank, and “such receiver shall be 
the [FDIC] if the national bank is an insured bank.” 12 
U.S.C. § 191(a) (emphasis added). The district court’s 
reading of § 222 implausibly asserts that the FRA nul-
lifies these provisions of the FDIA by requiring all na-
tional banks to obtain deposit insurance and, conse-
quently, take deposits. 

The district court’s analysis of the BHCA is like-
wise flawed. (JA 272-73). The court reasoned that be-
cause the BCHA requires companies to obtain ap-
proval before acquiring a bank, and because it defines 
banks as deposit-receiving institutions, allowing for 
the chartering of non-depository banks would improp-
erly “create an exception to the BCHA’s regulatory 
scheme without amending the statute.” (JA 272). At 
the threshold, however, the later-enacted BHCA 
should not be read to limit OCC’s authority to charter 
banks under the National Bank Act. See Independent 
Insurance Agents of America, Inc. v. Ludwig, 997 F.2d 
958, 962 (D.C. Cir. 1993) (“[T]he two provisions were 
enacted . . . years apart and deal with two different 
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types of banking institutions, each subject to a distinct 
set of laws and regulations administered by separate 
agencies.”); see also id. (“the Comptroller derived his 
authority solely under the [National Bank Act], and it 
was his responsibility to determine issues under that 
Act, not under the BHCA”); Whitney Nat’l Bank in Jef-
ferson Parish v. Nat’l Bank of New Orleans & Trust 
Co., 379 U.S. 411, 423 (1965) (analyzing OCC’s ability 
to issue a certificate of authority for a new national 
bank separate from Federal Reserve Board’s ability to 
approve related holding company arrangement). 

Moreover, the BHCA addresses only “compan[ies]” 
that propose to own a bank. See 12 U.S.C. § 1841(c)(1)-
(2). It does not apply if individual shareholders own a 
bank. And even when a bank is owned by a “company,” 
the BHCA excludes many banks from its “bank” defi-
nition—including those institutions that do not qualify 
as a “bank” under the general definition or that fall 
under any of a series of specific statutory exceptions. 
Id. This definitional structure demonstrates a clear 
congressional intent to exclude classes of institutions
—including certain national banks—from adhering to 
the BHCA’s requirements, and further underscores 
the lack of any connection between the National Bank 
Act’s chartering provisions and the BHCA. 

OCC’s interpretation of the “business of banking” 
as allowing the chartering of non-depository fintechs 
is in harmony with the provisions of the National Bank 
Act identifying core banking functions. It also does not 
run afoul of other federal banking regulations. Accord-
ingly, it is reasonable and entitled to deference. 
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POINT III 

DFS Was Not Entitled to Nationwide Relief 

Finally, the district court erred in setting aside 
§ 5.20(e)(1) with respect to any fintech, anywhere in 
the nation, regardless of whether that fintech has any 
nexus to New York. The district court brushed aside 
OCC’s position on the proper, geographically limited 
scope of relief as an irrelevant “argument about the 
propriety of nationwide injunctions.” (JA 296). But al-
though the district court’s judgment did not techni-
cally take the form of an injunction, its practical effect
—precluding OCC from applying § 5.20(e)(1) to “all 
fintech applicants seeking a national bank charter 
that do not accept deposits” (JA 299)—was injunctive 
in nature. And in any event, OCC’s arguments are in 
no way cabined to injunctions—rather, they are based 
on foundational constitutional and equitable princi-
ples, and apply to all forms of relief. 

Even if a plaintiff establishes the other elements of 
standing, “standing is not dispensed in gross: A plain-
tiff ’s remedy must be tailored to redress the plaintiff ’s 
particular injury.” Gill v. Whitford, 138 S. Ct. 1916, 
1934 (2018) (quotation marks omitted). Accordingly, a 
court’s power under Article III “exists only to redress 
or otherwise to protect against injury to the complain-
ing party,” Warth v. Seldin, 422 U.S. 490, 499 (1975), 
and a remedy “should be no more burdensome to the 
defendant than necessary to provide complete relief to 
the plaintiffs,” Califano v. Yamasaki, 442 U.S. 682, 
702 (1979). 
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Here, DFS’s alleged injuries, and thus any reme-
dies to which it is entitled, are limited to New York. 
(JA 25-28). DFS has therefore only “allege[d] personal 
injury” from OCC’s chartering decision with respect to 
that decision’s potential impact on New York. It has 
not asserted, and cannot assert, any “concrete and par-
ticularized” “injury in fact” arising from the chartering 
of a non-depository fintech company that lacks a nexus 
to New York. Lujan, 504 U.S. at 560. Consequently, 
Article III requires that the judgment be limited to 
New York. 

Traditional equitable principles likewise establish 
that remedies should not extend beyond what is neces-
sary to redress the plaintiff ’s alleged injuries. See, e.g., 
Madsen v. Women’s Health Center, Inc., 512 U.S. 753, 
765 (1994); Los Angeles Haven Hospice, Inc. v. Sebe-
lius, 638 F.3d 644, 664 (9th Cir. 2011) (holding an 
agency’s regulation facially invalid, but vacating the 
district court’s injunction insofar as it barred the 
agency from enforcing the regulation against entities 
other than the plaintiff); Virginia Society for Human 
Life, Inc. v. Federal Election Commission, 263 F.3d 
379, 393 (4th Cir. 2001) (vacating nationwide injunc-
tion and holding that “[p]reventing the [agency] from 
enforcing [the challenged regulation] against other 
parties in other circuits does not provide any addi-
tional relief to [the plaintiff]”), overruled in part on 
other grounds by The Real Truth About Abortion, Inc. 
v. Federal Election Commission, 681 F.3d 544 (4th Cir. 
2012). This understanding of the scope of a court’s au-
thority is rooted in historical practice. See, e.g., Grupo 
Mexicano de Desarrollo S.A. v. Alliance Bond Fund, 
Inc., 527 U.S. 308, 318-19 (1999) (court’s authority to 
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enter injunctive relief is circumscribed by the type of 
relief “traditionally accorded by courts of equity”); 
Trump v. Hawaii, 138 S. Ct. 2392, 2427-28 (2018) 
(Thomas, J., concurring) (tradition of equity inherited 
from English law was premised on “providing equita-
ble relief only to parties” because the fundamental role 
of a court was to “adjudicate the rights of individual[s]” 
before it (quotation marks omitted)). 

Contrary to the district court’s conclusion, Article 
III’s standing requirements and centuries-old equita-
ble principles do not cease to apply merely because 
DFS’s claims arose under the APA. Although the APA 
provides that unlawful, arbitrary, or capricious agency 
action should be “set aside,” 5 U.S.C. § 706(2), nothing 
in that provision mandates that agency action must be 
set aside globally, rather than as applied to the plain-
tiffs who brought the suit. See Virginia Society for Hu-
man Life, 263 F.3d at 393-94 (“[n]othing in the lan-
guage of the APA” requires that a regulation be set 
aside “for the entire country”). Indeed, Congress en-
acted the APA against a background rule that statu-
tory remedies should be construed in accordance with 
“traditions of equity practice.” Hecht Co. v. Bowles, 321 
U.S. 321, 329 (1944); see also Weinberger v. Romero-
Barcelo, 456 U.S. 305, 313 (1982) (courts “do not lightly 
assume that Congress intended to depart from estab-
lished principles” regarding equitable discretion). 
Thus, the APA provides that the proper “form of pro-
ceeding” is a traditional suit for declaratory or injunc-
tive relief. 5 U.S.C. § 703; see also 5 U.S.C. § 702(1) 
(APA’s statutory right of review does not affect “the 
power or duty of the court to . . . deny relief on any . . . 
appropriate legal or equitable ground”). Declaratory 
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and injunctive remedies, of course, are equitable in na-
ture, and the relevant APA provisions confirm that 
“equitable defenses may be interposed” in an APA 
case. Abbott Laboratories, 387 U.S. at 155. The remedy 
afforded to DFS therefore should not extend beyond 
what is necessary to redress its alleged harms. Mad-
sen, 512 U.S. at 765. 

Indeed, this case illustrates the problems with 
reading the APA to require a global remedy that ex-
tends beyond the specific case at issue. The district 
court recognized that the “agency action” DFS chal-
lenges here is not § 5.20(e)(1) on its face, but only a 
particular application of the regulation that DFS al-
leges will cause harm. (JA 230 (construing DFS’s 
claims “as a challenge only to so much of [§ 5.20(e)(1)] 
as purports to authorize OCC to issue SPNB charters 
to non-depository institutions”)). It is entirely proper 
to interpret the APA to provide for a remedy that is 
tailored to that specific agency action—i.e., a remedy 
that bars specific applications of the regulation. And 
once it is recognized that only specific applications of 
the regulation—not the regulation itself—should be 
“set aside,” traditional equitable and Article III princi-
ples make clear that the category of applications set 
aside should be limited to “concrete action[s] applying 
the regulation to the claimant’s situation that harm[ ] 
or threaten[ ] to harm him.” Lujan, 497 U.S. at 891. 
The concrete action applying § 5.20(e)(1) in a manner 
that harms DFS could only be OCC’s issuance of a 
charter to a non-depository fintech company with a 
nexus to New York. 

Case 19-4271, Document 28, 04/23/2020, 2825274, Page68 of 72



56 
 

The district court’s entry of nationwide relief im-
properly prevents other courts from considering this 
issue. The Supreme Court has explicitly noted the im-
portance of allowing for multiple lower court opinions, 
particularly where the government is involved: 
“[g]overnment litigation frequently involves legal 
questions of substantial public importance,” and allow-
ing one court to issue a definitive ruling against the 
government in such cases “substantially thwart[s] the 
development of important questions of law by freezing 
the first final decision rendered on a particular legal 
issue.” United States v. Mendoza, 464 U.S. 154, 160 
(1984); see Arizona v. Evans, 514 U.S. 1, 23 n.1 (1995) 
(Ginsburg, J., dissenting) (“when frontier legal prob-
lems are presented, periods of ‘percolation’ in, and di-
verse opinions from, state and federal appellate courts 
may yield a better informed and more enduring final 
pronouncement by this Court”); DHS v. New York, 140 
S. Ct. 599, 600-01 (2020) (Gorsuch, J., concurring) 
(universal injunctions prevent “the airing of competing 
views” and provide a “nearly boundless opportunity 
[for plaintiffs] to shop for a friendly forum to secure a 
win nationwide”); Virginia Society for Human Life, 263 
F.3d at 393 (rejecting nationwide injunction because it 
“preclud[ed] other circuits from ruling”). 

Judgments like the district court’s also undermine 
the Supreme Court’s instruction “that nonmutual of-
fensive collateral estoppel simply does not apply 
against the government”—that is, that non-parties to 
an adverse decision against the government may not 
invoke the decision to preclude the government from 
continuing to defend the issue in subsequent litigation. 
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Mendoza, 464 U.S. at 162. Instead, nationwide judg-
ments create a “one-way-ratchet” under which a pre-
vailing party could obtain relief on behalf of all others, 
but a victory for the government would not preclude 
other potential plaintiffs from “run[ning] off to the 93 
other district courts for more bites at the apple.” City 
of Chicago v. Sessions, 888 F.3d 272, 298 (7th Cir. 
2018) (Manion, J., dissenting in part), reh’g granted in 
part and vacated in part by City of Chicago v. Sessions, 
No. 17-2991, 2018 WL 4268817 (7th Cir. Aug. 10, 
2018). That concern is plainly implicated here, where 
the district court’s judgment effectively nullified the 
D.C. district court’s ruling in CSBS II by granting 
CSBS and all of its member regulators the ultimate 
relief they sought, despite a finding by a coordinate 
court that they lacked standing to bring their claims. 
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CONCLUSION 

The judgment of the district court should be 
reversed. 

Dated: New York, New York 
April 23, 2020 
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GEOFFREY S. BERMAN, 
United States Attorney for the 
Southern District of New York, 
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CHRISTOPHER CONNOLLY, 
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 Of Counsel.
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