The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 15,
2021.

TRD-202104098

lain A. Berry

Associate General Counsel

Department of Savings and Mortgage Lending
Effective date: November 4, 2021

Proposal publication date: September 10, 2021
For further information, please call: (512) 475-1535

L4 ¢ 14
7 TAC §§80.102 - 80.104, 80.107
Statutory Authority

The rule repeals are adopted under the authority of Finance
Code §156.102, which authorizes the commission to adopt rules
necessary for the intent of or to ensure compliance with Finance
Code Chapter 156, and as required to carry out the intentions of
the Federal Secure and Fair Enforcement for Mortgage Licens-
ing Act of 2008 (federal SAFE Act).

The adopted rule repeals affect the statutes contained in Finance
Code Chapter 156, the Residential Mortgage Loan Company Li-
censing and Registration Act.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 15,
2021.

TRD-202104099

lain A. Berry

Associate General Counsel

Department of Savings and Mortgage Lending
Effective date: November 4, 2021

Proposal publication date: September 10, 2021
For further information, please call: (512) 475-1535

¢ ¢ ¢

CHAPTER 81. MORTGAGE BANKERS
AND RESIDENTIAL MORTGAGE LOAN
ORIGINATORS

The Finance Commission of Texas (commission), on behalf of
the Department of Savings and Mortgage Lending (department),
adopts amendments, new rules, and rule repeals in 7 TAC Chap-
ter 81, Mortgage Bankers and Residential Mortgage Loan Orig-
inators, §§81.2, 81.203, 81.204, 81.206, 81.300. The commis-
sion's proposal was published in the September 3, 2021, issue of
the Texas Register (46 TexReg 5506). Section 81.206 is adopted
with changes to the published text and is republished to reflect
such changes. The changes regulate no new parties and affect
no new subjects of regulation. The remaining rule sections in the
proposal are adopted without changes to the text as published
in the Texas Register, and will not be republished.

Adopted

Explanation of and Justification for the Rules

The existing rules under 7 TAC Chapter 81 implement Finance
Code Chapter 157, Mortgage Bankers and Residential Mortgage
Loan Originators (Chapter 157), and Chapter 180, Residential
Mortgage Loan Originators (Texas SAFE Act), with respect to
persons regulated under Chapter 157.

Changes Concerning Office Requirements and Remote Work

The adopted rules recognize the growing demand for the em-
ployees and sponsored originators of a mortgage banker to work
remotely by formalizing and clarifying in rule existing authority for
the employees and sponsored originators of a mortgage banker
to do so. The adopted rules also formalize and clarify in rule
existing requirements concerning what constitutes the main of-
fice or a branch office of a mortgage banker such that the office
must be registered with the department. The adopted rules are
further designed to fully implement the requirement, pursuant to
Finance Code §157.003(b)(6), for a mortgage banker to provide
the commissioner with "a list of any offices that are separate
and distinct from the primary office identified on the mortgage
banker registration and that conduct residential mortgage loan
business." The adopted rules: (i) create definitions for the terms
"administrative office," "branch office," "main office," and "reg-
istered office," for purposes of administering the adopted rules,
including to clarify which offices of a mortgage banker must be
registered with the department; (ii) clarify that the main office or
a branch office must be established by the mortgage banker or
mortgage company and not an originator; (iii) describe conditions
under and parameters by which the employees and sponsored
originators of a mortgage banker are authorized to work from
a remote location; (iv) establish a new requirement for a mort-
gage banker to provide appropriate training to its employees and
sponsored originators to ensure that remote work is conducted in
an environment conducive and appropriate to consumer privacy;
(v) establish a new requirement for a mortgage banker to estab-
lish, adopt, maintain, and follow written procedures concerning
its employees and sponsored originators working remotely; (vi)
establish a new requirement for a mortgage banker to create and
maintain a list of its offices constituting an "administrative office"
as defined by the adopted rules; and (vii) establish a new re-
quirement for a mortgage banker to maintain records reflecting
compliance with the requirements for the employees and spon-
sored originators of the mortgage banker to work remotely.

Summary of Public Comments

Publication of the commission's proposal for the rules recited a
deadline of 30 days to receive public comments, or October 3,
2021. A public hearing in accordance with Government Code
§2001.029 was not required. The commission received two
comments in response the proposal. One commenter (Black
Mann & Graham L.L.P.) suggested proposed §81.206 (relating
to Office Locations; Remote Work) be adopted with changes
to define use of the terms "residential mortgage loan business"
(as used in proposed §81.206(a)(5)) or "business and work"
(as used in proposed §81.206(c)), or otherwise clarify the
scope of work that an employee or sponsored originator or a
mortgage company may perform remotely. The commission
agrees with the substance of the comment, and the adopted
rules reflect changes responsive to such comment. One com-
menter (Texas Mortgage Bankers Association) suggested that
proposed §81.206(a) be adopted with changes to clarify and
better define the types of activities that a mortgage banker
acting as a residential mortgage loan servicer may perform at an
"administrative office" of the mortgage banker as defined by the
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adopted rules. The commission agrees with the substance of
the comment, and the adopted rules reflect changes responsive
to such comment.

SUBCHAPTER A. GENERAL PROVISIONS
7 TAC §81.2
Statutory Authority

The rule is adopted under the authority of Finance Code
§157.0023 and §180.004 which authorizes the commission to
adopt rules necessary to implement or fulfill the purposes of
Chapter 157 and the Texas SAFE Act, and as required to carry
out the intentions of the federal Secure and Fair Enforcement
for Mortgage Licensing Act of 2008 (federal SAFE Act).

The adopted rule affects the statutes contained in Finance Code
Chapter 157, the Mortgage Banker Registration and Residential
Mortgage Loan Originator Act, and Chapter 180, the Texas Fair
Enforcement for Mortgage Licensing Act of 2009.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on October 15,
2021.

TRD-202104107

lain A. Berry

Associate General Counsel

Department of Savings and Mortgage Lending
Effective date: November 4, 2021

Proposal publication date: September 3, 2021

For further information, please call: (512) 475-1535

L4 L4 L4
SUBCHAPTER C. DUTIES AND
RESPONSIBILITIES

7 TAC §§81.203, 81.204, 81.206
Statutory Authority

The rules are adopted under the authority of Finance Code
§157.0023 and §180.004, which authorizes the commission to
adopt rules necessary to implement or fulfill the purposes of
Chapter 157 and the Texas SAFE Act, and as required to carry
out the intentions of the federal Secure and Fair Enforcement
for Mortgage Licensing Act of 2008 (federal SAFE Act).

The adopted rules affect the statutes contained in Finance Code
Chapter 157, the Mortgage Banker Registration and Residential
Mortgage Loan Originator Act, and Chapter 180, the Texas Fair
Enforcement for Mortgage Licensing Act of 2009.

§81.206.  Office Locations; Remote Work.

(a) Definitions. The following terms, when used in this sec-
tion, will have the following meanings, unless the context clearly indi-
cates otherwise.

(1) "Administrative office" means any office of a mortgage
banker that is separate and distinct from its main office or a branch
office, whether located in Texas or not, at which the mortgage banker
conducts residential mortgage loan business in Texas. The term does
not include a "remote location" as defined by this section. The term
includes:

(A) an office or location at which the employees of the
mortgage banker act solely in the capacity of a "loan processor or un-
derwriter," as that term is defined by Tex. Fin. Code §180.002;

(B) an office or location at which the employees of the
mortgage banker perform solely administrative or clerical tasks on be-
half of an individual licensed as an originator, as provided by Tex. Fin.
Code §180.002(19)(B)(i);

(C) with respect to a mortgage banker whose registra-
tion under Finance Code Chapter 157 reflects it acts as a servicer of
residential mortgage loans, an office or location at which a mortgage
banker or its employees solely perform activities relating to residential
mortgage loan servicing, including:

(i) collection of the residential mortgage loan;
(i)  the administration of escrow accounts;
(iii) loss mitigation;

(iv) administering or enforcing the terms of a resi-
dential mortgage loan; or

(v) administering the terms of an investor servicing
agreement for a residential mortgage loan; or

(D) an office or location which conducts any combina-
tion of activities described by subparagraphs (A) - (C) of this paragraph.

(2) "Branch office" means any office a mortgage banker
maintains that is separate and distinct from its main office, whether
located in Texas or not, at which it conducts residential mortgage loan
origination business with mortgage applicants or prospective mortgage
applicants in Texas or concerning residential real estate located in
Texas. The term does not include:

(A) an office or location at which the employees of the
mortgage banker act solely in the capacity of a "loan processor or un-
derwriter," as that term is defined by Tex. Fin. Code §180.002;

(B) an office or location at which the employees of the
mortgage banker perform solely administrative or clerical tasks on be-
half of an individual licensed as an originator, as provided by Tex. Fin.
Code §180.002(19)(B)(i);

(C) with respect to a mortgage banker whose registra-
tion under Finance Code Chapter 157 reflects it acts as a servicer of
residential mortgage loans, an office or location at which a mortgage
banker or its employees solely perform activities relating to residential
mortgage loan servicing, including:

(i) collection of the residential mortgage loan;
(ii) the administration of escrow accounts;
(iii)  loss mitigation;

(iv) administering or enforcing the terms of a resi-
dential mortgage loan; or

(v) administering the terms of an investor servicing
agreement for a residential mortgage loan;

(D) an office or location which conducts any combina-
tion of activities described by subparagraphs (A) - (C) of this para-
graph; or

(E) a'"remote location" as defined by this section.

(3) "Main office" means the office the mortgage banker has
listed in its NMLS registration (MU filing) as its "main address" (prin-

cipal address) under "identifying information," and is therefore regis-
tered with the Department.
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 23, 2021.

TRD-202103304

lain A. Berry

Associate General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 3, 2021
For further information, please call: (512) 475-1535

L4 ¢ 14
7 TAC §80.206
Statutory Authority

This proposal is made under the authority of Finance Code
§156.102, which authorizes the commission to adopt rules
necessary for the intent of or to ensure compliance with Finance
Code Chapter 156, and as required to carry out the intentions
of the Federal Secure and Fair Enforcement for Mortgage
Licensing Act of 2008 (federal SAFE Act).

This proposal affects the statutes contained in Finance Code
Chapter 156, the Residential Mortgage Loan Company Licens-
ing and Registration Act.

$80.206.  Physical Office.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 23, 2021.

TRD-202103306

lain A. Berry

Associate General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 3, 2021
For further information, please call: (512) 475-1535

¢ ¢ ¢

SUBCHAPTER D. COMPLIANCE AND
ENFORCEMENT

7 TAC §80.300

Statutory Authority

This proposal is made under the authority of Finance Code
§156.102, which authorizes the commission to adopt rules
necessary for the intent of or to ensure compliance with Finance
Code Chapter 156, and as required to carry out the intentions
of the Federal Secure and Fair Enforcement for Mortgage
Licensing Act of 2008 (federal SAFE Act).

This proposal affects the statutes contained in Finance Code
Chapter 156, the Residential Mortgage Loan Company Licens-
ing and Registration Act.

$80.300.  Examinations.
(a) (No change.)
(b) Notice of Examination. Except when the Department de-

termines that giving advance notice would impair the examination, the
Department will give the primary contact person [qualifying individ-

Proposed

ual] of the mortgage company listed in NMLS or a person designated
by the primary contact person advance notice of each examination.
Such notice will be sent to the primary contact person's or designated
person's [qualifying individual's] mailing address or email address of
record with NMLS and will specify the date on which the Department's
examiners are scheduled to begin the examination. Failure to actually
receive the notice will not be grounds for delay or postponement of
the examination. The notice will include a list of the documents and
records that must be produced or made [the mertgage company or spon-
sered eriginator must make] available to facilitate the examination.

(c) Examinations will be conducted to determine compliance
with Finance Code, Chapter 156 and this chapter, and will specifically
address whether:

(1) all persons conducting residential mortgage loan origi-
nation activities are properly licensed and sponsored [by the mortgage
company i NMES];

(2) all office locations [at which sueh activities are con-
dueted] are properly licensed or [and] registered, as provided by
§80.206 of this title (relating to Office Locations; Remote Work) [with
NMES];

(3)-(5) (No change.)
(d)-(g) (No change.)

(h) Reimbursement for Costs. When the Department must
travel outside of Texas to conduct an examination of a mortgage
company or a sponsored originator because the required records are
maintained at a location outside of Texas, [the mortgage company of

originator will be required to reimburse] the Department
will require reimbursement for the actual costs incurred by the De-
partment in connection with such travel including, but not limited to,
transportation, lodging, meals, communications, courier service and
any other reasonably related costs.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 23, 2021.

TRD-202103307

lain A. Berry

Associate General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 3, 2021
For further information, please call: (512) 475-1535

¢ ¢ ¢

CHAPTER 81. MORTGAGE BANKERS
AND RESIDENTIAL MORTGAGE LOAN
ORIGINATORS

The Finance Commission of Texas (commission), on behalf of
the Department of Savings and Mortgage Lending (department),
proposes to repeal the following rule in 7 Texas Administrative
Code (TAC) Chapter 81, Subchapter C: §81.206. The commis-
sion further proposes a new rule concerning the same or similar
subject matterin 7 TAC Chapter 81, Subchapter C: §81.206. The
commission further proposes amendments to existing rules in 7
TAC Chapter 81 as follows: Subchapter A, §81.2; Subchapter
C, §81.203 and §81.204; and Subchapter D, §81.300. This pro-
posal and the rules as repealed, amended, or added as a new
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rule by this proposal are referred to collectively as the "proposed
rules."

Explanation of and Justification for the Rules

The existing rules under 7 TAC Chapter 81 implement Finance
Code Chapter 157, Mortgage Bankers and Residential Mortgage
Loan Originators (Chapter 157), and Chapter 180, Residential
Mortgage Loan Originators (Texas SAFE Act), with respect to
persons regulated under Chapter 157.

Changes Concerning Office Requirements and Remote Work

The proposed rules recognize the growing demand for the em-
ployees and sponsored originators of a mortgage banker to work
remotely by formalizing and clarifying in rule existing authority for
the employees and sponsored originators of a mortgage banker
to do so. The proposed rules also formalize and clarify in rule
existing requirements concerning what constitutes the main of-
fice or a branch office of a mortgage banker such that the office
must be registered with the department. The proposed rules are
further designed to fully implement the requirement, pursuant
to Finance Code §157.003(b)(6), for a mortgage banker to pro-
vide the commissioner with "a list of any offices that are sepa-
rate and distinct from the primary office identified on the mort-
gage banker registration and that conduct residential mortgage
loan business." The rules, if adopted, would: (i) create defini-
tions for the terms "administrative office," "branch office," "main
office," and "registered office," for purposes of administering the
proposed rules, including to clarify which offices of a mortgage
banker must be registered with the department; (ii) clarify that
the main office or a branch office must be established by the
mortgage banker or mortgage company and not an originator;
(iii) describe conditions under and parameters by which the em-
ployees and sponsored originators of a mortgage banker are au-
thorized to work from a remote location; (iv) create a new re-
quirement for a mortgage banker to provide appropriate training
to its employees and sponsored originators to ensure that re-
mote work is conducted in an environment conducive and ap-
propriate to consumer privacy; (v) create a new requirement for
a mortgage banker to establish, adopt, maintain, and follow writ-
ten procedures concerning its employees and sponsored orig-
inators working remotely; (vi) create a new requirement for a
mortgage banker to create and maintain a list of its offices con-
stituting an "administrative office" as defined by the proposed
rules; and (vii) create a new requirement for a mortgage banker
to maintain records reflecting compliance with the requirements
for the employees and sponsored originators of the mortgage
banker to work remotely.

Fiscal Impact on State and Local Government

Antonia Antov, Director of Operations for the department, has
determined that for the first five-year period the proposed rules
are in effect there are no foreseeable increases or reductions in
costs to the state or local governments as a result of enforcing
or administering the proposed rules. Antonia Antov has further
determined that for the first five-year period the proposed rules
are in effect, there will be no foreseeable losses or increases in
revenue to local governments as a result of enforcing or adminis-
tering the proposed rules. Antonia Antov has further determined
that for the first five-year period the proposed rules are in effect,
there will be no foreseeable losses or increases in revenue to
the state as a result of enforcing or administering the proposed
rules.

Public Benefits

William Purce, Director of Mortgage Regulation for the depart-
ment, has determined that for each of the first five years the pro-
posed rules are in effect the public benefit anticipated as a result
of adopting the proposed rules will be to have rules that formalize
and clarify in rule the parameters by which the employees and
sponsored originators of a mortgage banker may work remotely,
including requiring training concerning such remote work, and
written procedures governing such remote work, thereby ensur-
ing the privacy of those members of the public utilizing the ser-
vices of a mortgage banker, and confidentiality of their personal
financial information.

Probable Economic Costs to Persons Required to Comply with
the Proposed Rules

William Purce, Director of Mortgage Regulation for the depart-
ment, has determined that for the first five years the proposed
rules are in effect there are no substantial economic costs an-
ticipated to persons required to comply with the proposed rules.
The proposed rules related to Changes Concerning Office Re-
quirements and Remote Work require a mortgage banker to pro-
vide its employees and sponsored originators with training on
how to work remotely in an environment conducive and appro-
priate to consumer privacy, and to maintain written procedures
governing such remote work. However, most, if not all, mort-
gage bankers already operate under existing authority for their
employees and sponsored originators to work remotely, includ-
ing existing parameters, presently not formalized in rule, that the
mortgage banker employ sufficient security protocols to protect
consumer information, and to exercise appropriate oversight and
supervision over an employee or sponsored originator working
remotely. The proposed rules related to Changes Concerning
Office Requirements and Remote Work further require the mort-
gage banker to adequately train its employees and sponsored
originators on conducting such remote work, and to document
its procedures governing such remote work. As a result, the pro-
posed rules to not directly impose a cost on regulated persons
in order to comply with the proposed rules. A mortgage banker
may conceivably choose to engage, at some indeterminate cost,
a third party to conduct such training or to develop such writ-
ten procedures concerning remote work by its employees and
sponsored originators, however, this potential cost would be at
the election of the mortgage banker, and is not directly required
by the proposed rules. Furthermore, existing applicable law at
the federal level already imposes similar requirements to ensure
mortgage bankers registered with the department employ ap-
propriate safeguards to protect a consumer's financial informa-
tion, including activities conducted remotely by its employees
and sponsored residential mortgage loan originators. Specifi-
cally, applicable regulations of the Federal Trade Commission
(FTC) (16 C.F.R. §§314.1-314.5 require mortgage bankers to
employ appropriate safeguards to (i) "[ijnsure the security and
confidentiality of customer information"; (ii) "[p]rotect against any
anticipated threats or hazards to the security or integrity of such
information"; and (iii) "[p]rotect against unauthorized access to or
use of such information that could result in substantial harm or
inconvenience to any customer" (16 C.F.R. §314.3, concerning
Standards for Safeguarding Customer Information). Taking the
foregoing into consideration, the proposed rules do not impose
economic costs on persons required to comply with the proposed
rules.

One-for-One Rule Analysis

PROPOSED RULES
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Pursuant to Finance Code §16.002, the department is a self-
directed and semi-independent agency and thus not subject to
the requirements of Government Code §2001.0045.

Government Growth Impact Statement

For each of the first five years the proposed rules are in effect,
the department has determined the following: (1) the proposed
rules do not create or eliminate a government program; (2) im-
plementation of the proposed rules does not require the cre-
ation of new employee positions or the elimination of existing
employee positions; (3) implementation of the proposed rules
does not require an increase or decrease in future legislative
appropriations to the agency; (4) the proposed rules do not re-
quire an increase or decrease in fees paid to the agency; (5) the
proposed rules do create a new regulation (rule requirement).
The proposed rules related to Changes Concerning Office Re-
quirements and Remote Work create a new rule requirement
for a mortgage banker to provide appropriate training to its em-
ployees and sponsored originators to ensure that remote work
is conducted in an environment conducive and appropriate to
consumer privacy. The proposed rules related to Changes Con-
cerning Office Requirements and Remote Work further create a
new rule requirement for a mortgage banker to establish, adopt,
maintain, and follow written procedures concerning its employ-
ees and sponsored originators working remotely. The proposed
rules related to Changes Concerning Office Requirements and
Remote Work further create a new requirement for a mortgage
banker to create and maintain a list of its offices constituting an
"administrative office" as defined by the proposed rules. The pro-
posed rules related to Changes Concerning Office Requirements
and Remote Work further create a new rule requirement for a
mortgage banker to maintain records reflecting compliance with
the requirements for the employees and sponsored originators
of the mortgage banker to work remotely. The proposed rules do
not expand, limit, or repeal an existing regulation (rule require-
ment); (7) the proposed rules do not increase or decrease the
number of individuals subject to the rules' applicability; and (8)
the proposed rules not positively or adversely affect this state's
economy.

Local Employment Impact Statement

No local economies are substantially affected by the proposed
rules. As a result, preparation of a local employment impact
statement pursuant to Government Code §2001.022 is not re-
quired.

Fiscal Impact on Small and Micro-Businesses, and Rural Com-
munities

The proposed rules will not have an adverse effect on small or
micro-businesses, or rural communities because there are no
substantial economic costs anticipated to persons required to
comply with the proposed rules. As a result, preparation of an
economic impact statement and a regulatory flexibility analysis
as provided by Government Code §2006.002 are not required.

Takings Impact Assessment

There are no private real property interests affected by the pro-
posed rules. As a result, preparation of a takings impact as-
sessment as provided by Government Code §2007.043 is not
required.

Public Comments

Written comments regarding the proposed rules may be submit-
ted by mail to lain A. Berry, Associate General Counsel, at 2601

North Lamar Blvd., Suite 201, Austin, Texas 78705-4294, or by
email to rules.comments@sml.texas.gov. All comments must be
received within 30 days of publication of this proposal.

SUBCHAPTER A. GENERAL PROVISIONS
7 TAC §81.2
Statutory Authority

This proposal is made under the authority of Finance Code
§157.0023 and §180.004, which authorizes the commission to
adopt rules necessary to implement or fulfill the purposes of
Chapter 157 and the Texas SAFE Act, and as required to carry
out the intentions of the federal Secure and Fair Enforcement
for Mortgage Licensing Act of 2008 (federal SAFE Act).

This proposal affects the statutes contained in Finance Code
Chapter 157, the Mortgage Banker Registration and Residen-
tial Mortgage Loan Originator Act, and Chapter 180, the Texas
Fair Enforcement for Mortgage Licensing Act of 2009.

$§81.2.  Definitions.

As used in this chapter, and in the Commissioner's administration and
enforcement of Finance Code, Chapter 157 and Chapter 180, the fol-
lowing terms have the meanings indicated:

(1) "Application," as used in Tex. Fin. Code §§157.002(6)
and 180.002(19), and paragraph (16) [(19)] of this section means a re-
quest, in any form, for an offer (or a response to a solicitation for an
offer) of residential mortgage loan terms, and the information about
the mortgage applicant that is customary or necessary in a decision on
whether to make such an offer, including, but not limited to, a mortgage
applicant's name, income, social security number to obtain a credit re-
port, property address, an estimate of the value of the real estate, and/or
the mortgage loan amount.

(2) "Commissioner" means the Savings and Mortgage
Lending Commissioner appointed under Finance Code, Chapter 13.

(3) "Commissioner's designee" means an employee of the
Department performing his or her assigned duties or such other person
as the Commissioner may designate in writing. A Commissioner's de-
signee is deemed to be the Commissioner's authorized "personnel or
representative" as such term is used in Finance Code, Chapter 157.

or federal criminal statute which: ]
tion; of monies or goods in any amount; |

By invelves the falsification of records; perjury; or

.. . ;; S ) 3

HC) involves the soficitation of. the giving of. or the
taking of bribes; kickbacks; or other illegal compensation; |
dling, false advertising or the like; |
duties owed to the public including; but net limited to; the unlawful
manufacture; distribution; or trafficking in a controlled substanee; dan-
gerous drug, or marijuana; ]

HE) invelves aets of wviolence or use of a deadly
weaposn; |
over a period of time appears to establish a pattern of disregard for; a
lack of respeet for; or apparent inability to follow; the eriminal law; or |
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determines has a reasonable relationship to whether a person is fit to
serve as an originator in a manner consistent with the purposes of Fi-
nance Code, Chapter 157 and the best interest of the State of Texas and

(4) [65)] "Compensation" includes salaries, bonuses, com-
missions, and any financial or similar incentive.

(5) [€6)] "Department" means the Department of Savings
and Mortgage Lending.

(6) [€H] "Dwelling" means a residential structure that con-
tains one to four units and is attached to residential real estate. The term
includes an individual condominium unit, cooperative unit, or manu-
factured home, if it is used as a residence.

(7) [€8)] "Mortgage applicant" means an applicant for a res-
idential mortgage loan or a person who is solicited (or contacts a mort-
gage banker or originator in response to a solicitation) to obtain a res-
idential mortgage loan, and includes a person who has not completed
or started completing a formal loan application on the appropriate form
(e.g., Fannie Mae's Form 1003 Uniform Residential Loan Application),
but has submitted financial information constituting an application, as
provided by paragraph (1) of this section.

(8) [(9)] "Mortgage banker" has the meaning assigned by
Tex. Fin. Code §157.002.

(9) [(19)] "Mortgage company" means, for the purposes of
this chapter, a "residential mortgage loan company" as that term is de-
fined by Tex. Fin. Code §157.002.

(10) [EH)] "Nationwide Mortgage Licensing System and
Registry" or "NMLS" has the meaning assigned by Tex. Fin. Code
§157.002 and §180.002.

(11) [€#2)] "Offers or negotiates the terms of a residen-
tial mortgage loan," as used in Tex. Fin. Code §157.002(6) and
§180.002(19) means, among other things, when an individual:

(A) arranges or assists a mortgage applicant or prospec-
tive mortgage applicant in obtaining or applying to obtain, or otherwise
secures an extension of consumer credit for another person, in connec-
tion with obtaining or applying to obtain a residential mortgage loan;

(B) presents for consideration by a mortgage applicant
or prospective mortgage applicant particular residential mortgage loan
terms (including rates, fees and other costs); or

(C) communicates directly or indirectly with a mort-
gage applicant or prospective mortgage applicant for the purpose of
reaching a mutual understanding about particular residential mortgage
loan terms.

(12) [(43)] "Originator" has the meaning assigned by Tex.
Fin. Code §157.002 and §180.002 in defining "residential mortgage
loan originator." Paragraphs (11) [(12)] and (16) [(}9)] of this section
do not affect the applicability of such statutory definition. Individuals
who are specifically excluded under such statutory definition, as pro-
vided by Tex. Fin. Code §180.002(19)(B), are excluded under this
definition and for purposes of this chapter. Persons who are exempt
from licensure as provided by Tex. Fin. Code §180.003 are exempt
for purposes of this chapter, except as otherwise provided by Tex. Fin.
Code §180.051.

4 ‘Physical office” means an actual office where the
busi of fendi Yo the busi of takine of soli

H15) ‘Recovery Fund" means the fund administered and
ieved by a i | residential Joan oried ’
established pursuant to Tex. Fin. Code §13.016.]

(13) [E6)] "Residential mortgage loan" has the meaning
assigned by Tex. Fin. Code §157.002 and §180.002 and includes new
loans and renewals, extensions, modifications, and rearrangements of
such loans. The term does not include a loan which is secured by a
structure that is suitable for occupancy as a dwelling, but is used for a
commercial purpose such as a professional office, salon, or other non-
residential use, and is not used as a residence.

(14) [(¥P] "Residential real estate" has the meaning as-
signed by Tex. Fin. Code §180.002 and includes both improved or
unimproved real estate or any portion of or interest in such real estate
on which a dwelling is or will be constructed or situated.

(15) [E8)] "Social media site" means any digital platform
accessible by a mortgage applicant or prospective mortgage applicant
where the mortgage banker or sponsored originator does not typically
own the hosting platform but otherwise exerts editorial control or in-
fluence over the content within their account, profile, or other space
on the digital platform, from which the mortgage banker or sponsored
originator posts commercial messages or other content designed to so-
licit business.

(16) [(9)] "Takes a residential mortgage loan application,"
as used in Tex. Fin. Code §157.002(6) and §180.002(19) in defining
"residential mortgage loan originator" means when an individual re-
ceives a residential mortgage loan application for the purpose of facili-
tating a decision on whether to extend an offer of residential mortgage
loan terms to a mortgage applicant or prospective mortgage applicant,
whether the application is received directly or indirectly from the mort-
gage applicant or prospective mortgage applicant, and regardless of
whether or not a particular lender has been identified or selected.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 23, 2021.

TRD-202103308

lain A. Berry

Associate General Counsel

Department of Savings and Mortgage Lending
Earliest possible date of adoption: October 3, 2021
For further information, please call: (512) 475-1535

¢ ¢ ¢
SUBCHAPTER C. DUTIES AND
RESPONSIBILITIES
7 TAC §§81.203, 81.204, 81.206
Statutory Authority

This proposal is made under the authority of Finance Code
§157.0023 and §180.004, which authorizes the commission to
adopt rules necessary to implement or fulfill the purposes of
Chapter 157 and the Texas SAFE Act, and as required to carry
out the intentions of the federal Secure and Fair Enforcement
for Mortgage Licensing Act of 2008 (federal SAFE Act).

This proposal affects the statutes contained in Finance Code
Chapter 157, the Mortgage Banker Registration and Residen-

PROPOSED RULES
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