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I PROCEDURAL INTRODUCTION

Petitioner, FedChex Recovery LLC (“FedChex”) hereby submits this Petition to Set
Aside or Modify (“Petition”) pursuant to § 1052(f) of the Dodd-Frank Wall Street Reform and
Consumer Protection Act (“Dodd-Frank™) and 12 C.F.R. 1080.6(e) which requires such petitions
to be submitted directly to the Consumer Financial Protection Bureau (“CFPB” or “Bureau”)
within 20 days following service of the Civil Investigative Demand (“CID) dated November 20,
2019.

A. Certification of Good Faith Pursuant to 12 C.F.R. § 1080.6(e)(1).

The undersigned counsel certifies that she has made a good faith effort to resolve the
issues identified in this Petition with the CFPB’s enforcement attorney assigned to this CID, E.
Vanessa Assae-Bille. As of the date of this Petition, no disputed issues have been resolved by the
parties nor has any agreement been reached. This Petition is made in good faith and not for an
improper purpose or for the purpose of delay.

On December 9, 2019, Petitioner submitted a written request for modification of the CID
to the CFPB. The filing of this Petition does not waive or otherwise override Petitioner’s request
for modification. Should the CFPB satisfactorily grant Petitioner’s modification request,
Petitioner would at that time consider withdrawing this current Petition to Set Aside or Modify
the CID.

Additionally, in the event that FedChex responds to some of the requests made in the
CID, said responses are not a waiver of any of the objections or arguments made by FedChex in
this Petition, nor should these responses be deemed an abandonment or withdraw of FedChex’s
Petition.

B. Compliance Period Return Date Pursuant to 12 C.F.R. §1080.6(f).

Petitioner respectfully challenges the enforceability of the CID. However, to the extent
any portion of this Petition is denied, Petitioner respectfully requests an additional 30 days from
the date of determination by the CFPB of this Petition to respond therein.

C. Compliance with 12 C.F.R. §1080.6(c)(3).
Petitioner met with the CFPB on December 5, 2019 at 4:00PM Eastern Time. The parties
engaged in a productive dialogue and Petitioner raised the objection asserted in this Petition on

the call. The parties were unable to come to an agreement on Petitioner’s objections and issues as
stated herein. Petitioner asserts that it has fully complied with 12 C.F.R. 1080.6(¢c)(3).
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I1. RELEVANT FACTUAL BACKGROUND

FedChex is a third-party collection agency. On November 20, 2019, the CFPB issued a
third party’ CID seeking documents and written answers from FedChex regarding its practices
and its attorney-client relationship with the Law Offices of Crystal Moroney, P.C
(“LOCM”)(attached hereto as Exhibit A). The CID did not state the target of the investigation.
FedChex was served with the CID on November 22, 2019.

III.  ARGUMENTS IN SUPPORT OF THE PETITION

The CID must be set aside for the following reasons: (1) the structure of the CFPB is
unconstitutional and the question of the CFPB’s constitutionality is currently pending before the
Supreme Court of the United States; (2) the CID seeks attorney-client privileged information; (3)
the CID’s notice of purpose is too broad and fails to provide specificity required by statute,
especially as it relates to a third party; and (4) the CID seeks information beyond the applicable
statute of limitations for the consumer protection statutes identified in the CID.

A. The CFPB Lacks Authority to Proceed with Enforcement Activity

1. The CFPB’s structure violates Article 1I of the Constitution

The CID should be set aside because the CFPB’s structure violates Article 1I of the
Constitution and therefore all actions by the CFPB are void.

Article II states that “[t]he executive Power shall be vested in a President of the United States
of America.” U.S. Const. art. II, § 1, cl. 1. Article II also assigns to the President the exclusive
and plenary authority and responsibility to “take Care that the Laws be faithfully executed.” Id.
§3 (“the Take Care Clause”). Title X of Dodd-Frank, which created the CFPB as an independent
Bureau, violates Article II because (1) Congress is excluded from any involvement with the
CFPB’s budget; (2) the Director may only be removed by the President “for inefficiency, neglect
of duty, or malfeasance in office.” 12 U.S.C. § 5491(c)(3); and (3) the CFPB does not fall under
the two recognized exceptions in which removal for cause is constitutional.

a. The CFPB is not accountable to Congress through appropriations

Dodd-Frank authorizes the Director, without congressional approval, to unilaterally request
up to 12% of the Federal Reserve System’s operating expenses. 12 U.S.C. § 5497(a). Congress is
prohibited from reviewing the CFPB’s use of these funds. 12 U.S.C. § 5497(a)(2)(C).

Congress’ power to check potential abuses of an agency through appropriations of financial
resources is considered a “fundamental and comprehensive purpose” of “assur[ing] that public
funds will be spent...as to the common good and not according to the individual favor of
Government agents.” Office of Personnel Mgmt., 496 U.S. 414, 427-28 (1990). The power of
Congress to oversee funding is so important that Congress may not in fact abdicate this power.

! FedChex only became aware that the CID was a “third party” CID after the meet and confer on December 5, 2019
with the CFPB. The CID itself does not indicate that the CID is a third party CID.
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See New York v. United States, 505 U.S. 144, 182 (1992). Therefore, the unrestricted power of
the CFPB regarding its funding violates the Constitution’s separation of powers clause.

b. The Director may not be removed by the President at will

As stated above, the Take Care Clause allows the President to direct and remove officers to
ensure that the laws are faithfully executed. Id. §3. This principle comes from William
Blackstone’s Commentaries on the Laws of England *245 (1st ed. 1765-69), “...which guided
the Framers’ drafting of the Constitution, included within his conception of ‘the executive power
of the laws’ the power to conduct prosecutions, to issue proclamations binding on subjects (and,
therefore, subordinate officers) as to how the laws are to be executed, and to appoint assistants—
strongly suggesting the power to direct and remove subordinate executive officers engaged in the
kind of enforcement functions at issue in [Seila Law].” Brief for Separation of Powers Scholars
as Amici Curiae in Support of Certiorari at 4, Seila Law LLC v. Consumer Financial Protection
Bureau, No. 19-7 (writ of cert. granted Oct. 18, 2019).

Title X of Dodd-Frank states that the CFPB is an “executive agency” headed by a single
Director appointed to a five-year term who may be removed only for “inefficiency, neglect of
duty, or malfeasance in office.” 12 U.S.C. § 5491(c)(3). This plenary power strips the President
of his constitutional check over an agency and therefore violates Article II.

C. The CFPB does not fall under the two exceptions to the President’s
at will removal power

While the Supreme Court has recognized two limited exceptions to the President’s removal
power, the CFPB does not fall under these exceptions. The first exception is a multi-member
“body of experts” which exists in the Federal Trade Commission (“FTC”). The Supreme Court
held in Humphrey’s Executor v. United States, 295 U.S. 602 (1935) that the for-cause removal
provision of a member was constitutional because the FTC is a “non[-]partisan,” multimember
groups acting in a “quasi[-]judicial and quasi[-]legislative” rather than “purely executive”
capacity. Id. at 624, 627-29. The CFPB clearly does not fall under this exception because it is
made up of a single Director who is not subject to the checks of a multi-member board.

The second exception derives from Morrsion v. Olson, 487 U.S. 654 (1988), in which the
appointed counsel could only be removed by the Attorney General for good cause. The Supreme
Court held that structure was constitutional because the appointed counsel had “limited
jurisdiction and tenure” and “lack[ed] policymaking or significant administrative authority.” Id.
at 691 (1988). The CFPB does not fall under this exception either because the CFPB has
policymaking authority and the ability to enforce consumer protection laws. 12 U.S.C §
5481(12).

2. The CFPB’s has acknowledged that its own Structure is
Unconstitutional

On September 17, 2019, the Director of the CFPB, Kathleen Kraninger, wrote a letter to
Congress advising that the CFPB now takes the position that its own structure is
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unconstitutional. > In that same letter, Director Kraninger advised that she had ordered the
CFPB’s enforcement attorneys not to defend the issue until it is decided by the Supreme Court.
Therefore, by the CFPB’s own acknowledgement, the Bureau lacked any authority to issue the
CID upon FedChex, especially at a time when the Bureau itself questioned its own
constitutionality. The issuance of the CID under the circumstances was utterly improper.

Since the CFPB announcement, courts have reacted accordingly. Several District Courts have
been granted stays in CFPB enforcement matters such as CFPB v. Forster & Garbus, LLP, 2:19-
cv-02928-SJF-ARL (E.D.N.Y. case stayed Oct. 15, 2019). In that matter the CFPB opposed the
request for stay. However, in CFPB v. RD Legal Funding, LLC, 332 F. Supp. 3d 729 (S.D.N.Y.
2018) appeal docketed, No. 18-2743 (2™ Cir. Sept. 17, 2019), the CFPB supported a stay of
proceedings or adjournment.

Finally, as the Bureau is fully aware, on October 18, 2019, the Supreme Court of the United
States granted certiorari in Seila Law where the explicit issue to be decided is not only whether
the CFPB’s structure is constitutional, but whether 12 U.S.C. §5491(c)(3) can be severed from
the Dodd-Frank Act. Therefore, until there is a decision by the Supreme Court, this CID must be
set aside in order to prevent an unnecessary burden to an innocent third party like FedChex,
especially if there is a likelihood that the CID maybe ultimately moot or compromised as the
result of the ruling by the Supreme Court.

The CID issued upon FedChex is unique and must be set aside because it was issued after the
Director ordered CFPB’s attorneys not to defend the constitutionality of the Bureau and after
courts have already stayed pending enforcement proceedings for that same reason. Thus, the
issuance of this CID was done so with (1) the awareness that its validity would clearly be
questioned and (2) the knowledge of the likelihood that the action will be stayed in court.

B. The CID Improperly seeks Privileged Information

The CID must be set aside because the Bureau is improperly seeking to collect information
that is protected by the attorney-client privilege. Specifically, the CID seeks extensive
information and communication regarding the attorney client relationship between FedChex and
LCOM. See for example, Interrogatories 4-7 of the CID.

The attorney-client privilege “is the oldest of the privileges for confidential communications
known to the common law.” Upjohn Company v. United States, 449 U.S. 383, 389, 101 S.Ct.
677, 682, 66 L.Ed.2d 584 (1981)(citing 8 J. Wigmore, Evidence § 2290 (McNaughton
rev.1961)). “Generally, ‘the attorney-client privilege belongs to the client.” United States v.
Fisher, 692 F.Supp. 488, 494 (E.D.Pa.1988) (citing to 1 G. Weissenberger, Federal Evidence §
501.5 (1987)). While an attorney may assert the privilege on the client's behalf, Schwimmer v.
United States, 232 F.2d 855, 863 (8th Cir.1956), cert. denied, 352 U.S. 833, 77 S.Ct. 48, 1

* See September 17, 2019 CFPB Letter to Honorable Nancy Pelosi, Speaker for United States House of
Representatives, available at https://www.consumerfinancemonitor.com/wp-
content/uploads/sites/14/2019/09/Pelosi-letter.pdf ; See September 17,2019 CFPB Letter to Honorable Mitch
McConnell, Majority Leader of the United States Senate, available at
https://www.consumerfinancemonitor.com/wp-content/uploads/sites/14/2019/09/McConnell-letter.pdf.
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L.Ed.2d 52 (1956), only the client may waive the privilege.” 8 Wigmore § 2327 at 635 (cited
in United States v. Fisher, 692 F.Supp. at 494). “[T]he privilege is that of the client alone, and no
rule prohibits the latter from divulging his own secrets.” Hunt v. Blackburn, 128 U.S. 464, 470, 9
S. Ct. 125, 127, 32 L. Ed. 488 (1888). “The attorney-client privilege belongs to the client and
the privilege is solely the client's to waive.” Camacho v. Nationwide Mut. Ins. Co., 287 F.R.D.
688, 692 (N.D. Ga. 2012). FedChex has elected not to waive any privilege by providing such
requested information.

While 12 CFR 1080.8(a) provides a process to address privileged information, those
regulations are flawed and provide no protection to the client, who in this case is not even the
target of the investigation. A regulation cannot be a substitute for a client’s decision with regard
to privilege. 12 CFR 1080.8(a) is a complete disregard for a client’s right to not divulge
privileged attorney-client communications whatsoever. For this reason, the CID must be set
aside.

C. The Notification of Purpose is overly broad and fails to comply with 12
C.F.R. § 1080.5

The Notification of Purpose pursuant to 12 C.F.R. § 1080.5 is overly broad and includes a
generic notification that discusses objectives that do not relate to the business FedChex engages
in. Therefore, an investigation into FedChex does not support the broadly stated purpose of the
CID.

The Notification is as follows:

The purpose of this investigation is to determine whether debt
collectors, furnishers, or other associated person, in connection
with regularly collecting or attempting to collect consumer debt
and furnishing consumer information to consumer-reporting
agencies, have (1) disregarded warnings that debts were the result
of identity theft or otherwise disputed by consumers, in a manner
that was unfair, deceptive, or abusive, in violation of §§ 1031 and
1036 of the Consumer Financial Protection Act of 2010, 12 U.S.C.
§§ 5531, 5536; (2) ignored cease-and-desist requests and engaged
in other prohibited communications with consumers or third
parties, or failed to provide required notices, or made false or
misleading representations in a manner that violated the Fair Debt
Collection Practices Act, 12 U.S.C. §§ 1692b, 1692c, 1692e,
1692g; or (3) failed to correct and update furnished information, or
failed to maintain reasonable policies and procedures in a manner
that violated the Credit Reporting Act, 15 U.S.C. § 1681s-2 or
Regulation V, 12 C.F.R. § 1022.42 The purpose of this
investigation is also to determine whether the Bureau action to
obtain legal or equitable relief would be in the public interest.

The purpose does not encompass FedChex.
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1. The purpose does not apply to FedChex

The CID’s fails to explain how it applies to FedChex. The FedChex CID mirrors the situation
in CFPB v. Source for Pub. Data, L.P., 903 F.3d 456 (5th Cir. 2018). There, the CID’s stated
purpose was to determine “whether consumer reporting agencies, persons using consumer
reports, or other persons have engaged or are engaging in unlawful acts and practices in
connection with the provision or use of public records information in violation of the [FCRA]...”
Id. The Court noted, “[W]e cannot evaluate whether the CFPB requests information that is
reasonably relevant to the CFPB’s inquiry because we do not know what the inquiry actually is.
Likewise, we cannot assess whether the CFPB’s demand is “unreasonably broad or
burdensome.” Presumably, it would be reasonable for the CFPB to demand more information
from a target of an investigation than a third party, but this Notification of Purpose does not
indicate whether Public Data or one of its clients is the target of the investigation.” Id. at 459—60.

The requirements to state the target of the investigation thus prohibits the CFPB from
engaging in unnecessary and costly fishing expeditions on innocent parties. “Simply put, the
CFPB does not have “unfettered authority to cast about for potential wrongdoing.” Consumer
Fin. Prot. Bureau v. Source for Pub. Data, L.P., 903 F.3d 456, 460 (5th Cir. 2018) citing In re
Sealed Case (Admin. Subpoena), 42 F.3d 1412, 1418 (D.C. Cir. 1994). The CID’s failure to
provide the basis and the target of the investigation from FedChex invalidates the CID and
therefore it must be set aside.

IV. IN THE ALTERNATIVE, THE CFPB MUST MODIFY THE CID

In the event the Bureau declines to set aside the CID, the Bureau must then stay the
proceedings until the United States Supreme Court’s decides the Seila Law matter. Additionally,
should the Bureau decline to set aside the CID and stay the proceedings, the Bureau must then
modify the timeframe in which it requests information and extend the return date.

A. The Bureau must Stay the CID until the Decision in the Seila Law Case

The Seila Law case pending before the United States Supreme Court will directly address the
constitutionality of the CFPB’s structure. For this reason, the CFPB must stay the proceedings
until the Seila Law case is decided. The Bureau has the authority to modify the return date and
should do so because (1) administrative economy is served by extending the return date; (2) the
burden on FedChex is substantial if the return date is not extended; and (3) the Bureau is not
prejudiced by an extended return date.

1. Administrative economy is served by extending the return date

A decision by the Supreme Court could bind the CFPB and directly impact the enforceability
of the CID. To proceed down a path of requiring FedChex to produce documents, develop
reports and answer highly confidential questions is a waste of administrative economy and
resources under the circumstances. Time and costs expended during the time before the Supreme
Court ruling will be unnecessarily wasted.
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2. The Burden on FedChex is substantial if the return date is not extended

The requests in the CID are substantial and will require significant expense in order for
FedChex to comply. Effort and time will be wasted in the event that the Supreme Court declares
the Bureau unconstitutional resulting in the possibility that the CID will be invalidated. FedChex
would risk the production of highly sensitive material only to discover that it was not required to
do so. An extended return date would alleviate this burden while preserving the CFPB’s CID
until there is a Supreme Court ruling.

3. The Bureau is not prejudiced by an extended return date

Since the Supreme Court’s grant of the certiorari in Seila Law, the Eastern District of New
York has stayed one enforcement action pending the results of the Supreme Court with leave to
reopen once Seila Law is decided. That District Court in New York did not find that the Bureau
was in any way prejudiced by the stay.

Further, the Bureau has also requested adjournment of oral argument in the RD Legal
Funding case until there is a decision in Seila Law. Finally, and most importantly, the Director
herself has directed the CFPB’s attorneys to cease defending the constitutionality of the CFPB.?
Therefore, the modification of the return date until there is a decision by the Supreme Court
regarding the Constitutionality of the CFPB is an appropriate remedy for FedChex.

B. The Scope of the CID exceeds any applicable Statute of Limitations

In the event the Bureau declines to set aside the CID and declines to extend the return date,
the Bureau must modify the timeframe in which it requests information. The CID defines the
applicable period for responsive materials from January 1, 2014, until the date of the CID. See
Exhibit A at 5. 15 U.S.C. § 1692k(d) provides that an action brought under the Fair Debt
Collection Practices Act (FDCPA) may be brought “within one year from the date on which the
violation occurs.” The Fair Credit Reporting Act’s statute of limitations is two years after the
date of discovery by the plaintiff of the violation that is the basis for such liability, or five years
after the date on which the violation that is the basis for such liability occurs. 15 U.S.C. §
1681p.* The statute of limitations for claims alleging Unfair, Deceptive and Abusiveness Acts
and Practices (UDAAP) has been interpreted to be three years. Thus, the CID’s lookback of over
five years is beyond the statute of limitations that could be applicable to any claims identified in
the CID’s statement of purpose. The CID at most must cover only a period of three years prior to
the date of the issuance of the CID.

V. CONCLUSION

For the foregoing reasons, the CID must be set aside in its entirety.

? See Letters to Nancy Pelosi and Mitch McConnell, supra.
* The Notification of Purpose suggests that the CPFB is already aware that an alleged FCRA violation has occurred,
thus a two year statute of limitations would apply.
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CERTIFICATE OF SERVICE

I hereby certify that on the 12" Daye of December, 2019, pursuant to 12 C.F.R. §
1080.6(e), I caused the foregoing Petition to Set Aside or Modify the Civil Investigative Demand
to be served via email upon the Executive Secretary of the Consumer Financial Protection
Bureau and the Assistant Director for the Bureau’s Office of Enforcement.

Dated: December 12, 2019
Respectfully submitted,

CLARK HILL PLC

By:  /s/Joann Needleman
Joann Needleman, Esq.
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1700 G Street, NW
Washington, DC 20552

November 20, 2019
Via U.S. Mail

FedChex Recovery, LLC

c/o Christi Flanigan

27042 Towne Centre Dr., Suite 150
Foothill Ranch, CA 92610

Re: Civil Investigative Demand served on FedChex Recovery, LLC,
on November 20, 2019

Dear Ms. Flanigan:

Attached is a civil investigative demand (CID) issued to you by the Bureau of Consumer
Financial Protection (Bureau) under 12 C.F.R. §1080.6 and § 1052(c) of the Dodd-Frank
Wall Street Reform and Consumer Protection Act, 12 U.S.C. § 5562. The Bureau is
currently seeking information for a non-public investigation, the purpose of which is
explained on the attached CID cover sheet. Please note:

1. Contact Bureau counsel, E. Vanessa Assae-Bille, as soon as possible to
schedule an initial meeting that is required to be held within 10
calendar days of receipt of this CID. During this meeting, you must discuss
and attempt to resolve all issues regarding the CID, including timely compliance.
The rules require that you make available at this meeting personnel with the
knowledge necessary to resolve issues; such individuals may include, for example,
information-technology professionals. Please be prepared to discuss your planned
compliance schedule, including any proposed changes that might reduce your cost
or burden while still giving the Bureau the information it needs.

")

This CID relates to a non-public, law-enforcement investigation being
conducted by the Bureau. We ask that you not disclose the existence of this
CID, except to legal counsel or as otherwise required by law, until you have been
notified that the investigation has been completed. Premature disclosure of this
investigation could interfere with the Bureau’s law-enforcement activities.

3. You must retain, and suspend any procedures that may result in the
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destruction of, documents, information, or tangible things that are in
any way relevant to the investigation, as described in the CID’s
Notification of Purpose. You are required to prevent the destruction of relevant
material irrespective of whether you believe such material is protected from future
disclosure or discovery by privilege or otherwise. See 18 U.S.C. §§ 1505, 1519.

Please contact Bureau counsel as soon as possible to set up an initial meeting, which must
be held within 10 calendar days of receipt of this CID. We appreciate your cooperation.

Sincerely,

/s/ E. Vanessa Assae-Bille
Enforcement Attorney

Attachment
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United States of America
Bureau of Consumer Financial Protecuon

Civil Investigative Demand

To FedChex Recovery, LLC This demand is issued pursuant to Section [032 of the Consumer Financial
/o Chr‘isti Flaniova,n Protection Act of 2010 and 12 C.ER. Part 1080 to determine whether there 1s or
g1
27042 Towne Centre Dr., Suite 150
Foothill Ranch, CA 92610

has been a violation of any laws enforced by the Bureau of Consumer Financial

Protection.

Action Required

LJ Appear and Provide Oral Testimony

Duaice and Time of Investigational Hearing

Location ot Investigational Feating

Bureau Tnvestigators

12/20/2019

L\/; Produce Documents and/or Tangible Things, as set forth in the attached document, by the following date

12/20/2019

Provide Written Reports and/or Answers to Questions, as set forth in the attached document, by the following date

Notification of Purpose Pursuant to 12 C.ER. § 1080.5

The purpose of this investigation is to detefmine whether delbt collectors, fumishers, or associated persons, in connectjon with regularly
collecting or attempting to collect consumdr debt and furnishing consmmer information to consumer-reporting agencigs, have: (1) disregarded
warnings that debts were the result of identity theft or otherwise disputed by consumers, in a manner that was unthir, deceptive, or abusive, in
violaton of §§ 1031 and 1036 of the Consumer Financial Protection Act of 2010, 12 U.S.C. §§ 55331, 55336; (2) ignored cease-and-desist
requests and engaged in other prohibited communications with consumers or third parties, or failed to provide required norices, or made false

or misleading representations in a manner that violated the Fair Debt Collection Practices Act, 15 U.S.C. 88 1692b, 1692¢, 1692¢, 1692g; or (3)
failed to correct and update furnished information, or tailed to maintain reasonable policies and procedures in a manner that vielated the Fair

Bureau action to obtain legal or equitable relief would be in the public interest.

Custodian / Deputy Custodian Bureau Counsel

E. Vanessa Assae-Bille

Deboral Morris/ Annats Ramirez
The Buteau of Consumer Funancial Protection

The Bureau of Consumer Finaneral Protection

1700 G Street N 1700 G Street NW
Washington, DC 20552 Waslungron, DC 20532
. Digitally signed b
Date Issued Signature Deborah Detorah Mo
H Date: 2019.11.20
11/20/2019 Morris 1159070500 - - -

Name / Title Deborah Morris, Deputy Enforcement Director

Service Right to Regulatory inforcement Fairness
The delsvery of thrs demand (o vou by any method The Burean is conunitted 1o Lair regalatory entorcenment. T you are o small business
mnder Small Business Admintsiration standards, you have a cght 1o contact the Small

preseribed by dhe Consumer Financial Protection Act

of 2010, 12 US.C. ¢ 53562, 12 legal service. 11 vou fuil Business Administration’s National Ombudsman of [-888-REGIFAIR (1-888-734-3247)
- Yo demand o Py Cepels - . - - . .
to comply with this demand, the Bugean may seek a or wwwshagov/ombudsman regarding the faimess of the complinnee and enforcement
o . L “ LAYy CCO . CC. PR ~ ) . . N . K R N . . -
court oxder reqniring vour complinace activities of the ageney. You should understand, however, that the Natonal Ombudsnian

canot change, stop, or delay a tfederal agency enforcement action,

Travel Expenses

Request u travel voucher to claim compensation to Paperwork Reduction Act
which you are entitled as a witness betore the Bureau This demand does not require approval by OMB under the Paperwork Reduction Act off
pursuant to Section 1052 of the Consumer Finaneial 1950,

Protection Act ol 2010, 12 US.C. § 5562,



CIVIL INVESTIGATIVE DEMAND FOR
PRODUCTION OF DOCUMENTS, WRITTEN REPORTS,
AND ANSWERS TO INTERROGATORIES

I. Requests.

o

C.)J

Interrogatories

Describe the Company’s business model, including each product or service that
the Company offers.

Describe the Company’s process for collecting on consumer Debts, including how
the Company determines that a Debt has become delinquent or in default, and
whether the Company assigns, refers, sells, or otherwise exports such Debts owed
to third-parties.

Describe the Company’s process for furnishing consumer information to
consumer reporting agencies, including whether the Company ever reports such
information indirectly.

Identify the Company’s employee(s) or representative(s) primarily responsible
for communicating with Law Offices of Crystal Moroney, P.C.

Identify the services that the Company has obtained from Law Offices of Crystal
Moroney, P.C. and, if applicable, describe the reason(s) for terminating the
services.

Describe the efforts Law Offices of Crystal Moroney, P.C., has made to collect
Debt on your behalf.

Describe whether Law Offices of Crystal Moroney, P.C. provided legal advice to
you in connection with the collection of Debts.

Identify each lawsuit filed by the Company, or on behalf of the Company, to
collect Debt, in which Law Offices of Crystal Moroney, P.C., served as counsel,
including the name and case number.

For each year during the Applicable Period, provide:

a. the number of Debts that Law Offices of Crystal Moroney, P.C. has
attempted to collect on your behalf;

b. the dollar amount of Debt that Law Offices of Crystal Moroney, P.C.
attempted to collect on your behalf; and

c¢. the dollar amount that the Company has paid Law Offices of Crystal
Moroney, P.C., for its collection efforts.

10. For each Document the Company produces in response to Requests for



Documents no. 1, provide the effective dates that each Document was in use, and
a description of the purpose(s) for which it was used. Provide this information in
the following table format:

End
Document Bates . Start .
Request No. | No. Title | Purpose Effective Date gi;fteectlve

Requests for Written Reports

Produce the following data in tab-delimited text files, using double-quote-escaped text
fields when necessary. Where data derives from separate tables or dimensions, use a
separate text file for data elements along each separate dimension. This should comply
with at least the first normal form (1NF). Include both the unique identifiers and foreign
keys (as well as indicators of their function) in each file expressing the relationship
between these files. When data is available for some records and not others, leave the
unavailable data items blank. Omissions due to unavailability should be described in
narrative with the production. Individual records should never contain a varying
number of fields. Where information exists at the record level requested but is not
included in the individual Written Report Request, include this information in
additional columns in your response to the Written Report Request. Additionally,
pr:ovide any code used to generate and validate each W]! itten Report.

1. For each consumer complaint or credit report dispute the Company has received
relating to a consumer Debt placed with Law Offices of Crystal Moroney, P.C.,
provide:

a. the name of the Person who submitted the complaint or dispute;

b. the category of Person who submitted the complaint or dispute (e.g.
consumer, consumer reporting agency, Debt collector, Better Business
Bureau, government entity, etc.);

c. the nature of the complaint or credit report dispute;

d. the unique identifier by which the Company identifies the Debt account
subject of the complaint or dispute;

e. the date that the Company received the complaint or dispute;

f.  abrief description of the nature of the complaint or dispute (e.g., debt

resulting from identification theft, debt paid off, debtor’s mistaken

identity, etc.);

any notes, codes, or history associated with the investigation of the

complaint or dispute;

h. the date of resolution; and

i. the Company’s reason for closing the complaint or dispute.

ua

Requests for Documents
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1.

1. One copy of all unique policies and procedures, manuals, scripts, forms,
templates, training materials, and any other written Documents that Law Offices
of Crystal Moroney, P.C. has provided the Company, relating to Debt Collection
and Furnishing.

One copy of each unique agreement signed by the Company and Law Office of
Crystal Moroney, P.C.

o

3. One copy of each unique report, memorandum, or other documents reflecting the
findings of any audit of Law Offices of Crystal Moroney, P.C. performed by you or
on your behalf.

Definitions.
A. “And” and “or” must be construed both conjunctively and disjunctively.

B. “Any” includes “all,” and “all” includes “any.”

C. “CID” means the Civil Investigative Demand, including the Requests,
Definitions, and Instructions.

D. “Bu]i"eau” means the Bureau of Consumer Financial Prot!&ction.

E. “Company” or “you” or “your” means FedChex Recovery, LLC, and any

successor in interest.

F. “Consumer” or “Debtor” means any natural person obligated or allegedly
obligated to pay any Debt as defined in the Fair Debt Collection Practices Act, 15 U.S.C.

§ 1692a(3).

G. “Debt” means any obligation or alleged obligation of a consumer to pay money
arising out of a transaction in which the money, property, insurance, or services which
are the subject of the transaction are primarily for personal, family, or household
purposes, whether or not such obligation has been reduced to judgment as defined in
the Fair Debt Collection Practices Act, 15 U.S.C. § 1692a(5).

H. “Debt Collection Activities” means all activities, including attempts, to collect
a Debt either directly or indirectly (excluding the provision of legal services).

L. “Deputy Enforcement Director” refers to a Deputy Assistant Director of the
Office of Enforcement.

J. “Document” means any written matter of every type and description, including
electronically stored information. “Document” includes any non-identical copy (such as
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a draft or annotated copy) of another document.
K. “Each” includes “every,” and “every” includes “each.”

L. “Electronically Stored Information,” or “ESI,” means the complete original
and any non-identical copy (whether different from the original because of notations,
different metadata, or otherwise) of any electronically created or stored information,
including but not limited to e-mail, instant messaging, videoconferencing, SMS, MMS,
or other text messaging, and other electronic correspondence (whether active, archived,
unsent, or in a sent or deleted-items folder), word-processing files, spreadsheets,
databases, unorganized data, document metadata, presentation files, and sound
recordings, regardless of how or where the information is stored, including if it is on a
mobile device.

M. “Enforcement Director” refers to the Assistant Director of the Office of
Enforcement.
N. “Furnishing” means all activities related to efforts to furnish consumer

information to a Consumer Reporting Agency, either directly or indirectly.

0. “Identify” means to provide: (a) for natural persons, their name, title or
position, present business affiliation, present business address, e-mail address, and
telephone numpber, or if a present business affiliation or present business address is not
known, the 1asq known business address, home address, e-mail addljess, and telephone
number; (b) fol businesses or other organizations, the name, address, identities of
officers, directors, or managers of the business or organization, and contact persons
with e-mail addresses and telephone numbers, where applicable; and (c) for documents,
the title, date, authors, recipients, Bates numbers, if applicable, type of document or
some other means of identifying the document, and the present or last known location
or custodian.

P. “Person” means an individual, partnership, company, corporation, association
(incorporated or unincorporated), trust, estate, cooperative organization, or other

entity.
II1. Instructions.

A. Sharing of Information: This CID relates to a nonpublic, law-enforcement
investigation being conducted by the Bureau. The Bureau may make its files available to
other civil and criminal federal, state, or local law-enforcement agencies under 12 C.F.R.
§§ 1070.43(b)(1) and 1070.45(a)(5). Information you provide may be used in any civil or
criminal proceeding by the Bureau or other agencies. As stated in 12 C.F.R. § 1080.14,
information you provide in response to this CID is subject to the requirements and
procedures relating to the disclosure of records and information set forth in 12 C.F.R. pt.

1070.



B. Meet and Confer: As stated in 12 C.F.R. § 1080.6(c¢), you must contact
Enforcement Attorney E. Vanessa Assae-Bille at (202) 435-7688 as soon as
possible to schedule a meeting (telephonic or in person) to discuss your response to the
CID. The meeting must be held within 10 calendar days after you receive this CID or
before the deadline for filing a petition to modify or set aside the CID, whichever is
earlier.

C. Applicable Period for Responsive Materials: Unless otherwise directed,
the applicable period for the request is from January 1, 2014, until the date of this
CID (“Applicable Period”).

D. Privilege Claims: If any material responsive to this CID is withheld on the
grounds of privilege, you must make the privilege claim no later than the date set for the
production of the material. As stated in 12 C.F.R. § 1080.8(a), any such claim must
include a schedule of the documents, information, or tangible things withheld that

states, for each:
1. its type, specific subject matter, and date;

2. the names, addresses, positions, and organizations of all authors and
direct or indirect recipients;

3. the speclfic grounds for claiming the privilege;

4. the request to which the privileged document, information, or thing is
responsive; and

5. its Bates number or range.

In addition, the person who submits the schedule and the attorney stating the grounds
for the privilege must sign it. A person withholding material solely based on a claim of
privilege must comply with the requirements of 12 C.F.R. § 1080.8 rather than file a
petition for an order modifying or setting aside a demand under 12 C.F.R. § 1080.6(e).
Please follow the enclosed Document Submission Standards for further instructions
about producing redacted privileged documents.

E. Document Retention: Until you are notified otherwise, you are required to
retain all documents and other tangible things that you used or relied on in responding
to this CID. In addition, you must retain, and suspend any procedures that may result in
the destruction of, documents, information, or tangible things that are in any way
relevant to the investigation, as described in the CID’s Notification of Purpose. You are
required to prevent the destruction of relevant material irrespective of whether you
believe such material is protected from future disclosure or discovery by privilege or
otherwise. See 18 U.S.C. §§ 1505, 1519.



F. Modification Requests: If you believe that the scope of the search or response
required by this CID can be narrowed consistent with the Bureau’s need for documents
or information, you are encouraged to discuss such possible modifications, including
modifications of the requirements of these instructions, with Enforcement Attorney E.
Vanessa Assae-Bille at (202) 435-7688. Modifications must be agreed to in writing
by the Enforcement Director or a Deputy Enforcement Director. 12 C.F.R. § 1080.6(d).

G. Petition for Order Modifying or Setting Aside Demand: Under

12 U.S.C. § 5562(f) and 12 C.F.R. § 1080.6(e), you may petition the Bureau for an order
modifying or setting aside this CID. To file a petition, you must send it by e-mail to the
Bureau’s Executive Secretary at ExecSec@cfpb.gov, copying the Enforcement Director at
Enforcement@cfpb.gov, within 20 calendar days of service of the CID or, if the return
date is less than 20 calendar days after service, before the return date. The subject line
of the e-mail must say “Petition to Modify or Set Aside Civil Investigative Demand.” If a
request for confidential treatment is filed, you must file a redacted public petition in
addition to the unredacted petition. All requests for confidential treatment must be
supported by a showing of good cause in light of applicable statutes, rules, Bureau
orders, court orders, or other relevant authority.

H. Certification: The person to whom the CID is directed or, if it is directed to an
entity, any person having knowledge of the facts and circumstances relating to the
production, must certify that the 1‘esponse| to this CID is true and complete. This
certification must be made on the form declaration included with this CID.

|

I. Scope of Search: This CID covers materials and information in your
possession, custody, or control, including but not limited to documents in the
possession, custody, or control of your attorneys, accountants, other agents or
consultants, directors, officers, and employees.

J. Document Production: The Bureau encourages the electronic production of
all material responsive to this CID; please follow the enclosed Document Submission

Standards.
All packages destined for Bureau offices should be addressed to:
Consumer Financial Protection Bureau

1700 G Street, NW
ATTN: Annais Ramirez-Velazquez, SEFL, Office of Enforcement, Seat 8125E.1

Washington, DC 20552

Please provide your intended method of production and any tracking numbers by e-mail
or telephone to Enforcement Attorney E. Vanessa Assae-Bille at Elisabeth.Assae-

Bille@cfpb.gov and (202) 435-7688.

K. Document Identification: Documents that may be responsive to more than
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one request of this CID need not be submitted more than once. All documents
responsive to this CID must be accompanied by an index that identifies: (i) the name of
each custodian of each responsive document; (ii) the corresponding Bates number or
range used to identify that person’s documents; and (iii) the request or requests to
which each document responds.

L. Sensitive Personally Identifiable Information: If any material called for
by these requests contains sensitive personally identifiable information, or sensitive
health information of any individual, please contact Enforcement Attorney E. Vanessa
Assae-Bille at (202) 435-7688 before sending those materials to discuss ways to
protect the information during production. You must encrypt electronic copies of such
materials with encryption software acceptable to the Bureau. When submitting
encrypted material, you must provide the encryption key, certificate, or passcode in a
separate communication.

For purposes of this CID, sensitive personally identifiable information includes an
individual’s Social Security number alone or an individual’s name, address, or phone
number in combination with one or more of the following: date of birth, Social Security
number, driver’s-license number or other state-identification number, or a foreign
country equivalent, passport number, financial-account number, credit-card number, or
debit-card number. Sensitive health information includes medical records and other
individually identifiable health information relating to the past, present, or future
physical or mental health or conditions of an individual, the provision of health care to
an individual, or the past], present, or future payment for the provision of heallgl care to
an individual.

M. Information Identification: Each request for a written report or
interrogatory in this CID must be answered separately and fully in writing under oath.
All information submitted must clearly and precisely identify the request or requests to
which it is responsive.

N.  Submission of Documents in lieu of Reports or Answers: Documents in
existence before your receipt of this CID that contain the information requested in any
interrogatory may be submitted as part of or in lieu of an answer to the interrogatory. If
you submit documents as part of or in lieu of an answer, you must clearly indicate the
specific request to which the documents are responsive, and you must clearly identify
the specific portion of the documents that are responsive, including page, paragraph,
and line numbers, as applicable.

0. Declaration Certifying Records of Regularly Conducted Business
Activity: Attached is a Declaration Certifying Records of Regularly Conducted Business
Activity, which may limit the need to subpoena you to testify at future proceedings to
establish the admissibility of documents produced in response to this CID. Please
execute this Declaration and provide it with your response.

P. All references to “year” or “annual” refer to the calendar year. Where
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information is requested “for each year,” provide it separately for each year; where
yearly data is not available, provide responsive information for the calendar year to date,

unless otherwise instructed.

Q. Duty to Estimate: If you are unable to answer any interrogatory fully, supply
such information as is available. Explain why such answer is incomplete, the efforts you
made to obtain the information, and the source from which the complete answer may be
obtained. If books and records that provide accurate answers are not available, enter
best estimates and describe how the estimates were derived, including the sources or
bases of such estimates. Estimated data should be followed by the notation “est.” If there
is no reasonable way to make an estimate, provide an explanation.



CERTIFICATE OF COMPLIANCE WITH RFPA

The Right to Financial Privacy Act of 1978 (RFPA) does not apply to the
disclosure of financial records or information to the Bureau of Consumer Financial
Protection “in the exercise of its authority with respect to a financial institution.” 12
U.S.C. § 3413(x). This civil investigative demand is also issued in connection with an
investigation within the meaning of section 3413(h)(1)(A) of the RFPA. Therefore, in
accordance with section 3403(b) of the RFPA, the undersigned certifies that, to the
extent applicable, the provisions of the RFPA have been complied with as to the Civil
Investigative Demand issued to FedChex Recovery, LLC, to which this Certificate is

attached.

The information obtained will be used to determine whether the persons named
or referred to in the attached Civil Investigative Demand are in compliance with laws
administered by the Bureau of Consumer Financial Protection. The information may be
transferred to another department or agency consistent with the RFPA.

Under the RFPA, good faith reliance on this certificate relieves the recipient and
its employees and agents of any liability to customers in connection with the requested
disclosures of financial records of these customers. See 12 U.S.C. § 3417(c).

Digitally signed by
Deborah Deborah Morris
. Dale: 2019.11.20
Morris 11:59:28 -0500'

Deborah Morris
Bureau of Consumer Financial Protection
Deputy Director, Office of Enforcement



DECLARATION CERTIFYING RECORDS OF
REGULARLY CONDUCTED BUSINESS ACTIVITY
Pursuant to 28 U.S.C. § 1746

I, , pursuant to 28 U.S.C. § 1746, declare
that:

1. ITam employed by as

and by reason of my position am authorized and qualified to certify the
authenticity of the records produced by FedChex Recovery, LLC and submitted
with this Declaration.

2. The documents produced and submitted with this Declaration by FedChex
Recovery, LLC are true copies of records of regularly conducted activity that
were:

a. made at or near the time of the occurrence of the matters set forth, by, or
from information transmitted by, a person with knowledge of those
matters;

b. keptin the course of the regularly conducted business activity; and

c. made by the regularly conducted business activity as a regular practice.

I certify under penalty of perjury that the foregoing is true and correct. Executed on

Signature



CERTIFICATE OF COMPLIANCE

I, , pursuant to 28 U.S.C. §

1746, declare that:

1. Ihave confirmed that a diligent search has been made for all responsive documents
and information in the possession, custody, or control of FedChex Recovery, LLC.

2. All of the documents and information identified through the search described in
paragraph 1 above required by the Civil Investigative Demand dated November
20t 2019 that are within the possession, custody, or control of FedChex Recovery,
LLC have been submitted to the Bureau custodian or deputy custodian identified in
this Civil Investigative Demand.

3. If a document or tangible thing responsive to this Civil Investigative Demand has
not been submitted, an interrogatory or a portion of an interrogatory has not been
fully answered, or a report or a portion of a report has not been completed, a claim
of privilege in compliance with 12 C.F.R. § 1080.8 has been submitted.

4. FedChex Recovery, LLC has reviewed all responsive answers, reports, other
documents and tangible things (collectively “Responses”), and has designated as
confidential all those Responses, and only those Responses, the disclosure of which
would cause substantial harm to the competitive position of FedChex Recovery,
LLC, as that term is used for purposes of the Freedom of Information Act.

I certify under penalty of perjury that the foregoing is true and correct. Executed on




Signature



BCFP Office of Enforcement
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CID Document Submission Standards

This describes the technical requirements for producing electronic document collections to the
Bureau of Consumer Financial Protection (“the Bureau”)’s Office of Enforcement. All documents
shall be produced in complete form, in color when necessary to interpret the document,
unredacted unless privileged, and shall not be edited, cut, or expunged. These standards must
be followed for all documents you submit in response to the CID. Any proposed file formats
other than those described below must be discussed with the legal and technical staff of the

Bureau’s Office of Enforcement prior to submission.
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