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ORDER AND MEMORANDUM OF DECISION GRANTING FINAL APPRO9AL OF 
CLASS ACTION SETTLEMENT, ATTORNE<S¶ FEES AND E;PENSES, AND 

INCENTI9E A:ARD TO THE NAMED PLAINTIFF 
 

MDUFK 23, 2020 
  
 

HILLMAN, D.J. 
 
 Before Whe CoXrW iV PlainWiff¶V MoWion for Final ApproYal of ClaVV AcWion SeWWlemenW 

(DocXmenW #53), aV Zell aV PlainWiff¶V MoWion for AWWorne\V¶ FeeV and E[penVeV and an 

IncenWiYe AZard Wo Whe Named PlainWiff (DocXmenW #51). ThiV CoXrW preYioXVl\ granWed 

preliminar\ approYal of Whe propoVed VeWWlemenW on JXne 26, 2019. A final approYal hearing ZaV 

held on JanXar\ 9, 2020, Zhere Whe CoXrW heard Whe preVenWaWionV of coXnVel and reYieZed  Wheir 

VXbmiVVionV in VXpporW of  Whe propoVed VeWWlemenW. For Whe reaVonV diVcXVVed herein, Whe CoXrW 

GRANTS Whe MoWion for Final ApproYal of ClaVV AcWion SeWWlemenW. The CoXrW parWiall\ 

GRANTS Whe MoWion for AWWorne\V¶ FeeV and E[penVeV and an IncenWiYe AZard Wo Whe Named 

PlainWiff in Whe amoXnWV VeW forWh in WhiV Order. 
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SHWWOHPHQW ASSURYDO 

 On JXne 25, 2018, Gabrielle CarlVon (³CarlVon´), filed a pXWaWiYe claVV acWion complainW 

againVW TargeW EnWerpriVe, Inc. (³TargeW´) (collecWiYel\, Whe ³ParWieV´) in WorceVWer SXperior 

CoXrW. CarlVon alleged YiolaWionV of MaVV. Gen. LaZV ch. 93A, � 2 (Xnfair and decepWiYe 

bXVineVV pracWiceV) and Code of MaVV. Reg. 940 CMR � 7.04(1)(f) (Xnfair and decepWiYe debW 

collecWion pracWiceV). PlainWiff claimed WhaW TargeW placed more Whan WZo callV in a VeYen-da\ 

period Wo her and Wo a claVV of Vimilarl\ ViWXaWed MaVVachXVeWWV reVidenWV. 

On AXgXVW 16, 2018, TargeW remoYed Whe caVe Wo U.S. DiVWricW CoXrW for Whe DiVWricW of 

MaVVachXVeWWV. PlainWiff laWer moYed WhiV CoXrW Wo remand Whe maWWer back Wo WorceVWer SXperior 

CoXrW. HoZeYer, WhiV CoXrW denied PlainWiff¶V remand moWion. PlainWiff When filed an XnVXcceVVfXl 

leaYe Wo appeal Whe denial of remand in Whe CoXrW of AppealV for Whe FirVW CircXiW. CaUOVRQ Y. 

TaUgeW, No. 18-8025 (1VW Cir. Feb. 8, 2019). 

On December 14, 2018, Whe ParWieV aWWended an all-da\ mediaWion VeVVion before Whe 

Honorable SWephen E. Neel (ReW.). The mediaWion proceVV reVXlWed in a VeWWlemenW in principle Wo 

reVolYe WhiV maWWer on a claVV-Zide baViV Xpon pa\menW of $2,275,000.00. FolloZing mediaWion, 

Whe ParWieV drafWed a VeWWlemenW agreemenW, Zhich ZaV VXbmiWWed Wo Whe CoXrW for approYal. 

PlainWiff condiWioned an\ VeWWlemenW on confirmaWor\ diVcoYer\. The confirmaWor\ diVcoYer\ ZaV 

limiWed Wo ZriWWen inWerrogaWorieV and WZo depoViWionV of TargeW emplo\eeV. The depoViWionV of 

boWh TargeW emplo\eeV Zere condXcWed on Whe Vame da\. 

The CoXrW preliminaril\ approYed Whe VeWWlemenW agreemenW on JXne 26, 2019 and a final 

approYal hearing ZaV held on JanXar\ 9, 2020. AW Whe final approYal hearing Whe CoXrW heard Whe 

preVenWaWionV of coXnVel, reYieZed  Wheir VXbmiVVionV, and conVidered Whe aWWorne\V¶ feeV, 

e[penVeV, and incenWiYe aZard applicaWion made b\ PlainWiff. 
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The CoXrW, in iWV preliminar\ approYal order, deWermined WhaW Whe VeWWlemenW ZaV ³fair, 

reaVonable and adeqXaWe . . . .´ (Order 2 � 2, ECF No. 50.) AfWer final hearing Whe CoXrW VeeV no 

reaVon Wo modif\ iWV earlier conclXVion and afWer anal\]ing Whe RXle 23(e)(2) and Vo-called 

GULQQeOO facWorV again, findV WhaW Whe VeWWlemenW iV fair, reaVonable and adeqXaWe Wo Whe claVV 

memberV.  DeWURLW Y. GULQQeOO CRUS., 495. F.2d 448, 463 (2d. Cir. 1994). 

AWWRUQH\V¶ FHHV 

PlainWiff¶V coXnVel reqXeVWV an aZard of aWWorne\V¶ feeV and e[penVeV in Whe amoXnW of 

$758,333.33, repreVenWing appro[imaWel\ 33 1/3% of Whe WoWal VeWWlemenW fXnd. AWWorne\V in a 

cerWified claVV acWion ma\ be aZarded reaVonable feeV and coVWV, and diVWricW coXrWV haYe 

"e[Wremel\ broad" diVcreWion Zhen deWermining fee aZardV. IQ Ue TKLUWeeQ ASSeaOV AULVLQg RXW Rf 

WKe SaQ JXaQ DXSRQW POa]a HRWeO FLUe LLWLg., 56 F.3d 295, 309 (1VW Cir. 1995). In Whe FirVW 

CircXiW, Whe percenWage of fXnd meWhodolog\, Zhere a percenWage of Whe VeWWlemenW iV dedXcWed 

from Whe common VeWWlemenW fXnd and XVed Wo compenVaWe Whe aWWorne\V for Wheir efforWV, iV 

faYored and appropriaWe in common fXnd caVeV. Id. aW 307. HoZeYer, diVWricW coXrWV ma\ alVo 

calcXlaWe a fee aZard XVing eiWher percenWage of fXnd meWhodolog\ or a lodeVWar Zhen 

deWermining fee aZardV. Id. RegardleVV of Whe meWhod XVed Wo calcXlaWe a fee aZard, Whe 

WoXchVWone of Whe anal\ViV iV reaVonableneVV. IQ Ue FLdeOLW\/MLcURQ Sec. LLWLg. Y. FLdeOLW\ 

MageOOaQ FXQd, 167 F.3d 735, 738 (1VW Cir. 1999). 

Here, PlainWiff¶V coXnVel argXeV WhaW Whe reaVonableneVV of Wheir fee reqXeVW VhoXld be 

deWermined b\ appl\ing a mXlWi-facWor anal\ViV XVing Whe Vo-called GROdbeUgeU facWorV and ciWeV 

HaUdeQ, a DiVWricW CoXrW of MaVVachXVeWWV caVe, Wo VXpporW WhiV propoViWion. HaUdeQ Mfg. Y. 

PfL]eU, IQc (IQ Ue NeXURQWLQ MNWg. & SaOeV PUacWLceV LLWLg.), 58 F. SXpp. 3d 167, 169 (D. MaVV. 
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2014) (CiWing GROdbeUgeU Y. IQWegUaWed ReV., IQc., 209 F.3d 43, 50 (2d Cir. 2000). HoZeYer, in 

HaUdeQ, claVV plainWiffV reqXeVWed a fee aZard amoXnWing Wo 33 1/3% of Whe VeWWlemenW fXnd, \eW 

Whe coXrW redXced Whe fee aZard percenWage and alloZed a fee aZard of 28% of Whe VeWWlemenW 

fXnd. Id. SignificanWl\, Whe HaUdeQ coXrW deYiaWed doZnZard from Whe reqXeVWed fee aZard eYen 

afWer appl\ing Whe GROdbeUgeU facWorV and finding WhaW Whe caVe inYolYed more Whan Wen \earV of 

liWigaWion, millionV of dollarV in e[penVeV, and WhaW plainWiff¶V coXnVel ³achieYed e[cellenW reVXlWV´ 

and had a ³greaW deal of e[perience.´ Id. aW 171.  

Similarl\, in T\cR, alVo a conWingenW fee caVe, Whe coXrW approYed aWWorne\¶V feeV 

amoXnWing Wo 14.5% of Whe WoWal VeWWlemenW fXnd. IQ Ue T\cR IQW¶O, LWd., 535 F. SXpp. 2d 249, 274 

(D.N.H. Dec. 19, 2007). The T\cR coXrW deWermined WhaW Whe comple[iW\ of Whe caVe, Zhich Wook 

fiYe \earV Wo reVolYe, inclXded Whree differenW plainWiffV¶ firmV Zorking collaboraWiYel\, and 

inYolYed 82.5 million pageV of docXmenWV prodXced dXring diVcoYer\, all Zeighed in faYor of Whe 

propoVed fee aZard. Id. aW 268. 

In PXeUWR RLcaQ CabRWage, alVo a conWingenW fee caVe, plainWiff¶V coXnVel reqXeVWed a fee 

aZard amoXnWing Wo 33% of Whe VeWWlemenW fXnd. IQ Ue PXeUWR RLcaQ CabRWage AQWLWUXVW LLWLg., 

815 F. SXpp. 2d 448, 460 (D.P.R. SepW. 13, 2011). AV in Whe preVenW caVe, PXeUWR RLcaQ CabRWage 

VeWWled prior Wo Whe beginning of formal diVcoYer\. Id. aW 474. The coXrW held WhaW Whe lack of 

diVcoYer\ diminiVhed Whe comple[iW\ and dXraWion of Whe liWigaWion and Zeighed heaYil\ againVW a 

³generoXV´ fee aZard of 33%. Id. aW 459-460. FXrWher, Whe coXrW VWaWed WhaW aWWorne\¶V fee aZardV 

cloVe Wo 33% VhoXld be reVerYed for caVeV WhaW proceed Wo Wrial or VeWWle ³on Whe eYe of Wrial.´ Id. aW 

463. The coXrW redXced Whe fee aZard Wo 23% of Whe VeWWlemenW fXnd and performed a lodeVWar 

croVV check, Zhich \ielded a lodeVWar mXlWiplier of 1.08. Id. aW 465. The coXrW held WhaW WhiV loZ 

mXlWiplier ZaV a fXrWher indicaWion of Whe reaVonableneVV of Whe 23% fee aZard. Id. aW 465-66. 
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PlainWiff¶V coXnVel¶V fee aZard reqXeVW in WhiV acWion iV baVed on 570 aWWorne\ and 

profeVVional VWaff hoXrV. (Lemberg Decl. � 17, ECF No. 51-2.)  PlainWiff¶V coXnVel doeV noW 

Vpecif\ an\ Wime period for Whe Zork performed and iV broken doZn aV folloZV: (1) 187 hoXrV 

e[pended b\ Sergei Lemberg, EVq. aW an hoXrl\ raWe of $650 \ielding a WoWal of $121,550; (2) 295 

hoXrV e[pended b\ SWephen Ta\lor, EVq. aW an hoXrl\ raWe of $550 \ielding a WoWal of $162,250; 

(3) 64 hoXrV e[pended b\ JoVh MarkoYiWV, EVq. aW an hoXrl\ raWe of $300 \ielding a WoWal of 

$19,200; and (4) 24 hoXrV claVVified aV ³Paralegal Time´ aW an hoXrl\ raWe of $125 \ielding a 

WoWal of $3,000. Id. 

PlainWiffV coXnVel¶V claimed WoWal acWXal hoXrV and hoXrl\ raWeV reVXlW in a lodeVWar Zhich 

repreVenWV appro[imaWel\ 13% of Whe WoWal VeWWlemenW fXnd. When faVhioning a lodeVWar, coXrWV 

ma\ redXce Whe WoWal acWXal hoXrV if Whe caVe lackV comple[iW\. FROe\ Y. CLW\ Rf LRZeOO, 948 F.2d 

10, 19 (1VW Cir. 1991). CoXrWV ma\ alVo redXce or rejecW Whe WoWal acWXal hoXrV Zhere Whe Wime 

recordV are ³Woo generic . . . Wo permiW a coXrW Wo anVZer qXeVWionV aboXW e[ceVViYeneVV, 

redXndanc\, and Whe like.´ TRUUeV-RLYeUa Y. O¶NeLOO-CaQceO, 524 F.3d 331, 336 (1VW Cir. 2008). 

³BillV Zhich Vimpl\ liVW a cerWain nXmber of hoXrV and lack VXch imporWanW VpecificV aV daWeV and 

Whe naWXre of Whe Zork performed dXring Whe hoXr or hoXrV in qXeVWion VhoXld be refXVed.´ 

CaOKRXQ Y. AcPe COeYeOaQd CRUS., 801 F.2d 558, 560 (1VW Cir. 1986). 

Here, Whe relaWiYel\ VhorW Wime beWZeen Whe filing of Whe iniWial complainW and Whe 

negoWiaWion of a VeWWlemenW in principle, an appro[imaWel\ Vi[ monWh Wime Vpan, iV an indicaWion of 

Whe lack of comple[iW\ of Whe caVe. FXrWher, Whe CoXrW noWeV WhaW Whe caVe did noW proceed Wo Whe 

formal diVcoYer\ phaVe and findV WhiV anoWher indicaWor of Whe lack of comple[iW\. In facW, 

diVcoYer\ ZaV limiWed Wo confirmaWor\ diVcoYer\ WhaW inclXded onl\ WZo depoViWionV, boWh 

occXrring on Whe Vame da\, and ZriWWen inWerrogaWorieV. Taken WogeWher, WheVe facWorV Zeigh  
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againVW Whe reaVonableneVV of Whe reqXeVWed fee aZard and Whe CoXrW rejecWV Whe 33 1/3% 

reqXeVWed amoXnW aV XnreaVonable. FXrWher, PlainWiff¶V coXnVel¶V failXre Wo VXbmiW a fXll and 

Vpecific accoXnWing of Whe WaVkV performed b\ each aWWorne\, Whe daWeV of performance, a 

breakdoZn of Whe nXmber of hoXrV VpenW on Vpecific WaVkV; along ZiWh Whe oYerall lack of 

comple[iW\ of Whe caVe, all Zeigh in faYor of a fee aZard WhaW iV leVV Whan PlainWiff¶V coXnVel¶V 

claimed lodeVWar in WhiV acWion. 

Accordingl\, Whe CoXrW GRANTS Whe fee aZard reqXeVW bXW findV WhaW an aZard of 23% 

of Whe WoWal YalXe of Whe VeWWlemenW fXnd, 523,250.00, iV jXVW. The CoXrW iV mindfXl WhaW PlainWiff¶V 

coXnVel Wook Vome riVk b\ pXrVXing Whe liWigaWion on a conWingenc\ baViV. HoZeYer, all caVeV 

inYolYe Vome riVk of an aWWorne\ noW being compenVaWed for Wheir Wime and e[penVeV. PXeUWR 

RLcaQ CabRWage, 815 F. SXpp. 2d aW 460. The mere facW WhaW Where ZaV Vome riVk doeV noW jXVWif\ 

a fee reqXeVW of VXch magniWXde Zhen conWraVWed ZiWh Whe lack of comple[iW\ of Whe preVenW caVe 

and Whe relaWiYel\ VhorW Wime beWZeen Whe filing of Whe complainW and a negoWiaWed VeWWlemenW in 

principle. 

IQFHQWLYH AZDUG 

PlainWiff¶V coXnVel reqXeVWV WhaW Whe CoXrW approYe Whe pa\menW of an incenWiYe aZard for 

PlainWiff CarlVon in Whe amoXnW of $7,500. IncenWiYe aZardV are an appropriaWe meanV for 

encoXraging indiYidXalV Wo XnderWake Whe reVponVibiliW\ of repreVenWaWiYe laZVXiWV. Id. aW 468. 

³CoXrWV µroXWinel\ approYe incenWiYe aZardV Wo compenVaWe named plainWiffV for Whe VerYiceV Whe\ 

proYided and Whe riVkV Whe\ incXrred dXring Whe coXrVe of Whe claVV acWion liWigaWion.¶´ Id. (qXoWing 

IQ Ue LRUa]eSaP & CORUa]eSaWe AQWLWUXVW LLWLg. Y. M\OaQ LabV., 205 F.R.D. 369, 400 (D.D.C. 

Feb. 1, 2002)). CoXrWV W\picall\ XVe Whe folloZing facWorV Zhen anal\]ing Whe appropriaWeneVV of 

an incenWiYe aZard: 
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1) Whe riVk Wo Whe claVV repreVenWaWiYe in commencing VXiW, boWh financial and 
oWherZiVe; 2) Whe noWorieW\ and perVonal difficXlWieV encoXnWered b\ Whe claVV 
repreVenWaWiYe; 3) Whe amoXnW of Wime and efforW VpenW b\ Whe claVV repreVenWaWiYe; 
4) Whe dXraWion of Whe liWigaWion and; 5) Whe perVonal benefiW (or lack Whereof) 
enjo\ed b\ Whe claVV repreVenWaWiYe aV a reVXlW of Whe liWigaWion. 

 
SZacN Y. CUedLW SXLVVe FLUVW BRVWRQ, LLC, No. 02-11943-DPW, 2006 U.S. DiVW. LEXIS 75470, aW 

*11-12 (D. MaVV. OcW. 4, 2006). 

 GiYing carefXl conVideraWion Wo WheVe facWorV, Whe CoXrW GUDQWV Whe reqXeVW for an 

incenWiYe aZard in Whe amoXnW of $7500.00 becaXVe PlainWiff CarlVon ZaV  an acWiYe parWicipanW in 

Whe liWigaWion. 

CRVWV & E[SHQVHV 

PlainWiff¶V coXnVel alVo reqXeVWV reimbXrVemenW for e[penVeV WoWaling $6,935.96 incXrred 

dXring liWigaWion. The liVWed e[penVeV inclXde coVWV aVVociaWed ZiWh mediaWion, WraYel e[penVeV, 

filing feeV, and poVWage. The CoXrW findV all WheVe e[penVeV reaVonable and GRANTS Whe 

reqXeVW. The CoXrW iV cogni]anW WhaW PlainWiff¶V coXnVel¶V fee aZard reqXeVW ZaV inclXViYe of boWh 

aWWorne\V¶ feeV and e[penVeV. BecaXVe Whe CoXrW rejecWed Whe propoVed one-Whird fee aZard 

reqXeVW and inclXded e[penVeV, Whe CoXrW orderV Whe e[penVeV Wo be paid from Whe VeWWlemenW fXnd  

VeparaWel\ from Whe fee aZard. 

OUGHU 

PlainWiff¶V MoWion for Final ApproYal of ClaVV AcWion SeWWlemenW iV GRANTED and Whe 

CoXrW hereb\ CERTIFIES Whe VeWWlemenW claVV. PlainWiff¶V MoWion for AWWorne\V¶ FeeV and 

E[penVeV and an IncenWiYe AZard Wo Whe Named PlainWiff iV GRANTED in parW and DENIED in 

parW. The CoXrW aZardV PlainWiff¶V coXnVel 23% of Whe WoWal YalXe of Whe VeWWlemenW fXnd, 

$523,250.00.   The CoXrW GRANTS  Whe reqXeVW for an incenWiYe aZard Wo PlainWiff CarlVon in Whe 

amoXnW of $7,500.00 and GRANTS Whe reqXeVW for e[penVeV in Whe amoXnW of $6,935.96. 
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 IT IS SO ORDERED. 

 

 

        BBBBBBBBBBBBBBBBBBBBB 
        TIMOTH< S. HILLMAN 
        DISTRICT JUDGE 

/s/Timothy S. Hillman
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