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(1) ““panking organization’ means any bank,
trust company, savings bank, safe deposit
company, or a private banker engaged in busi-
ness in the United States;

(2) ‘“‘business association’” means any cor-
poration (other than a public corporation),
joint stock company, business trust, partner-
ship, or any association for business purposes
of two or more individuals; and

(3) ‘““financial organization’” means any sav-
ings and loan association, building and loan
association, credit union, or investment com-
pany engaged in business in the United States.

(Pub. L. 93-495, title VI, §602, Oct. 28, 1974, 88
Stat. 1525.)

§2503. State entitlement to escheat or custody

Where any sum is payable on a money order,
traveler’s check, or other similar written instru-
ment (other than a third party bank check) on
which a banking or financial organization or a
business association is directly liable—

(1) if the books and records of such banking
or financial organization or business associa-
tion show the State in which such money
order, traveler’s check, or similar written in-
strument was purchased, that State shall be
entitled exclusively to escheat or take custody
of the sum payable on such instrument, to the
extent of that State’s power under its own
laws to escheat or take custody of such sum;

(2) if the books and records of such banking
or financial organization or business associa-
tion do not show the State in which such
money order, traveler’s check, or similar writ-
ten instrument was purchased, the State in
which the banking or financial organization or
business association has its principal place of
business shall be entitled to escheat or take
custody of the sum payable on such money
order, traveler’s check, or similar written in-
strument, to the extent of that State’s power
under its own laws to escheat or take custody
of such sum, until another State shall dem-
onstrate by written evidence that it is the
State of purchase; or

(3) if the books and records of such banking
or financial organizations or business associa-
tion show the State in which such money
order, traveler’s check, or similar written in-
strument was purchased and the laws of the
State of purchase do not provide for the es-
cheat or custodial taking of the sum payable
on such instrument, the State in which the
banking or financial organization or business
association has its principal place of business
shall be entitled to escheat or take custody of
the sum payable on such money order, travel-
er’s check, or similar written instrument, to
the extent of that State’s power under its own
laws to escheat or take custody of such sum,
subject to the right of the State of purchase to
recover such sum from the State of principal
place of business if and when the law of the
State of purchase makes provision for escheat
or custodial taking of such sum.

(Pub. L. 93-495, title VI, §603, Oct. 28, 1974, 88
Stat. 1525.)

CHAPTER 27—REAL ESTATE SETTLEMENT

PROCEDURES

Sec.

2601. Congressional findings and purpose.

2602. Definitions.

2603. Uniform settlement statement.

2604. Home buying information booklets.

2605. Servicing of mortgage loans and administra-
tion of escrow accounts.

2606. Exempted transactions.

2607. Prohibition against kickbacks and unearned
fees.

2608. Title companies; liability of seller.

2609. Limitation on requirement of advance depos-
its in escrow accounts.

2610. Prohibition of fees for preparation of truth-

in-lending, uniform settlement, and escrow
account statements.
2611 to 2613. Repealed.

2614. Jurisdiction of courts; limitations.

2615. Contracts and liens; validity.

2616. State laws unaffected; inconsistent Federal
and State provisions.

2617. Authority of Bureau.

§2601. Congressional findings and purpose

(a) The Congress finds that significant reforms
in the real estate settlement process are needed
to insure that consumers throughout the Nation
are provided with greater and more timely infor-
mation on the nature and costs of the settle-
ment process and are protected from unneces-
sarily high settlement charges caused by certain
abusive practices that have developed in some
areas of the country. The Congress also finds
that it has been over two years since the Sec-
retary of Housing and Urban Development and
the Administrator of Veterans’ Affairs submit-
ted their joint report to the Congress on ‘‘Mort-
gage Settlement Costs’” and that the time has
come for the recommendations for Federal legis-
lative action made in that report to be imple-
mented.

(b) It is the purpose of this chapter to effect
certain changes in the settlement process for
residential real estate that will result—

(1) in more effective advance disclosure to
home buyers and sellers of settlement costs;

(2) in the elimination of kickbacks or refer-
ral fees that tend to increase unnecessarily
the costs of certain settlement services;

(3) in a reduction in the amounts home buy-
ers are required to place in escrow accounts
established to insure the payment of real es-
tate taxes and insurance; and

(4) in significant reform and modernization
of local recordkeeping of land title informa-
tion.

(Pub. L. 93-533, §2, Dec. 22, 1974, 88 Stat. 1724.)
REFERENCES IN TEXT

This chapter, referred to in subsec. (b), was in the
original ‘‘this Act”, meaning Pub. L. 93-533, Dec. 22,
1974, 88 Stat. 1724, as amended, known as the Real Es-
tate Settlement Procedures Act of 1974, which is classi-
fied principally to this chapter (§2601 et seq.). For com-
plete classification of this Act to the Code, see Short
Title note below and Tables.

CHANGE OF NAME

Reference to Administrator of Veterans’ Affairs
deemed to refer to Secretary of Veterans Affairs pursu-
ant to section 10 of Pub. L. 100-527, set out as a Depart-
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ment of Veterans Affairs Act note under section 301 of
Title 38, Veterans’ Benefits.

EFFECTIVE DATE

Pub. L. 93-533, §20, formerly §19, Dec. 22, 1974, 88 Stat.
1731, renumbered §20, Pub. L. 94-205, §10, Jan. 2, 1976, 89
Stat. 1159, provided that: ‘“The provisions of this Act,
and the amendments made thereby [see Short Title
note below], shall become effective one hundred and
eighty days after the date of the enactment of this Act
[Dec. 22, 1974].”

SHORT TITLE OF 1976 AMENDMENT

Pub. L. 94-205, §1, Jan. 2, 1976, 89 Stat. 1157, provided:
“That this Act [enacting section 2617 of this title,
amending sections 2602, 2603, 2604, 2607, 2609 and 2616 of
this title and section 1631 of Title 15, Commerce and
Trade, repealing sections 2605 and 2606 of this title, en-
acting provisions set out as a note under section 2602 of
this title and amending provisions set out as a note
under this section] may be cited as the ‘Real Estate
Settlement Procedures Act Amendments of 1975°.”

SHORT TITLE

Pub. L. 93-533, §1, Dec. 22, 1974, 88 Stat. 1724, provided
that: “This Act [enacting this chapter and sections
1730f and 1831b of this title and provisions set out as
notes under this section and section 1730f of this title]
may be cited as the ‘Real Estate Settlement Proce-
dures Act of 1974°.”

SIMPLIFICATION AND UNIFICATION OF DISCLOSURES RE-
QUIRED UNDER RESPA AND TILA FOR MORTGAGE
TRANSACTIONS

Pub. L. 104-208, div. A, title II, §2101, Sept. 30, 1996, 110
Stat. 3009-398, provided that:

‘‘(a) IN GENERAL.—With respect to credit transactions
which are subject to the Real Estate Settlement Proce-
dures Act of 1974 [12 U.S.C. 2601 et seq.] and the Truth
in Lending Act [156 U.S.C. 1601 et seq.], the Board of
Governors of the Federal Reserve System (hereafter in
this section referred to as the ‘Board’) and the Sec-
retary of Housing and Urban Development (hereafter in
this section referred to as the ‘Secretary’) shall take
such action as may be necessary before the end of the
6-month period beginning on the date of enactment of
this Act [Sept. 30, 1996]—

‘(1) to simplify and improve the disclosures appli-
cable to such transactions under such Acts, including
the timing of the disclosures; and

““(2) to provide a single format for such disclosures
which will satisfy the requirements of each such Act
with respect to such transactions.

“‘(b) REGULATIONS.—To the extent that it is necessary
to prescribe any regulation in order to effect any
changes required to be made under subsection (a), the
proposed regulation shall be published in the Federal
Register before the end of the 6-month period referred
to in subsection (a).

“(c) RECOMMENDATIONS FOR LEGISLATION.—If the
Board and the Secretary find that legislative action
may be necessary or appropriate in order to simplify
and unify the disclosure requirements under the Real
Estate Settlement Procedures Act of 1974 [12 U.S.C. 2601
et seq.] and the Truth in Lending Act [156 U.S.C. 1601 et
seq.], the Board and the Secretary shall submit a report
containing recommendations to the Congress concern-
ing such action.”

§2602. Definitions

For purposes of this chapter—

(1) the term ‘‘federally related mortgage
loan’ includes any loan (other than temporary
financing such as a construction loan) which—

(A) is secured by a first or subordinate lien
on residential real property (including indi-
vidual units of condominiums and coopera-
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tives) designed principally for the occupancy
of from one to four families, including any
such secured loan, the proceeds of which are
used to prepay or pay off an existing loan se-
cured by the same property; and

(B)(i) is made in whole or in part by any
lender the deposits or accounts of which are
insured by any agency of the Federal Gov-
ernment, or is made in whole or in part by
any lender which is regulated by any agency
of the Federal Government, or

(ii) is made in whole or in part, or insured,
guaranteed, supplemented, or assisted in any
way, by the Secretary or any other officer or
agency of the Federal Government or under
or in connection with a housing or urban de-
velopment program administered by the Sec-
retary or a housing or related program ad-
ministered by any other such officer or
agency; or

(iii) is intended to be sold by the originat-
ing lender to the Federal National Mortgage
Association, the Government National Mort-
gage Association, the Federal Home Loan
Mortgage Corporation, or a financial institu-
tion from which it is to be purchased by the
Federal Home Loan Mortgage Corporation;
or

(iv) is made in whole or in part by any
“‘creditor’’, as defined in section 1602(f)! of
title 15, who makes or invests in residential
real estate loans aggregating more than
$1,000,000 per year, except that for the pur-
pose of this chapter, the term ‘‘creditor”
does not include any agency or instrumen-
tality of any State;

(2) the term ‘‘thing of value’ includes any
payment, advance, funds, loan, service, or
other consideration;

(3) the term ‘‘Settlement services’ includes
any service provided in connection with a real
estate settlement including, but not limited
to, the following: title searches, title examina-
tions, the provision of title certificates, title
insurance, services rendered by an attorney,
the preparation of documents, property sur-
veys, the rendering of credit reports or ap-
praisals, pest and fungus inspections, services
rendered by a real estate agent or broker, the
origination of a federally related mortgage
loan (including, but not limited to, the taking
of loan applications, loan processing, and the
underwriting and funding of loans), and the
handling of the processing, and closing or set-
tlement;

(4) the term ‘‘title company’ means any in-
stitution which is qualified to issue title in-
surance, directly or through its agents, and
also refers to any duly authorized agent of a
title company;

(5) the term ‘‘person’ includes individuals,
corporations, associations, partnerships, and
trusts;

(6) the term ‘‘Secretary’” means the
retary of Housing and Urban Development;

(7) the term ‘‘affiliated business arrange-
ment’”’ means an arrangement in which (A) a
person who is in a position to refer business

Sec-

1See References in Text note below.
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§2606. Exempted transactions
(a) In general

This chapter does not apply to credit trans-
actions involving extensions of credit—
(1) primarily for business, commercial, or
agricultural purposes; or
(2) to government or governmental agencies
or instrumentalities.

(b) Interpretation

In prescribing regulations under section
2617(a) of this title, the Bureau shall ensure
that, with respect to subsection (a) of this sec-
tion, the exemption for credit transactions in-
volving extensions of credit primarily for busi-
ness, commercial, or agricultural purposes, as
provided in subsection (a)(1)! of this section
shall be the same as the exemption for such
credit transactions under section 1603(1) of title
15.

(Pub. L. 93-533, §7, as added Pub. L. 103-325, title
II1, §312, Sept. 23, 1994, 108 Stat. 2221; amended
Pub. L. 104208, div. A, title II, §2103(b), Sept. 30,
1996, 110 Stat. 3009-399; Pub. L. 111-203, title X,
§1098(5), July 21, 2010, 124 Stat. 2104.)

REFERENCES IN TEXT

Subsection (a)(1) of this section, referred to in subsec.
(b), was in the original ‘‘section 7(1) of the Real Estate
Settlement Procedures Act of 1974, and was translated
as referring to section 7(a)(1) of that Act to reflect the
probable intent of Congress.

PRIOR PROVISIONS

A prior section 2606, Pub. L. 93-533, §7, Dec. 22, 1974,
88 Stat. 1727, related to seller or his agent confirming
that information concerning an existing residence was
disclosed to buyer in writing before a commitment for
a mortgage loan was made, prior to repeal by Pub. L.
94-205, §6, Jan. 2, 1976, 89 Stat. 1158.

AMENDMENTS

2010-Subsec. (b). Pub. L. 111-203 substituted ‘‘Bureau’’
for ‘‘Secretary’’.

1996—Pub. L. 104-208 designated existing provisions as
subsec. (a), inserted heading, and added subsec. (b).

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by Pub. L. 111-203 effective on the des-
ignated transfer date, see section 1100H of Pub. L.
111-203, set out as a note under section 552a of Title 5,
Government Organization and Employees.

§2607. Prohibition against kickbacks and un-
earned fees

(a) Business referrals

No person shall give and no person shall ac-
cept any fee, kickback, or thing of value pursu-
ant to any agreement or understanding, oral or
otherwise, that business incident to or a part of
a real estate settlement service involving a fed-
erally related mortgage loan shall be referred to
any person.

(b) Splitting charges

No person shall give and no person shall ac-
cept any portion, split, or percentage of any
charge made or received for the rendering of a
real estate settlement service in connection
with a transaction involving a federally related

1See References in Text note below.

mortgage loan other than for services actually

performed.

(c) Fees, salaries, compensation, or other pay-
ments

Nothing in this section shall be construed as
prohibiting (1) the payment of a fee (A) to attor-
neys at law for services actually rendered or (B)
by a title company to its duly appointed agent
for services actually performed in the issuance
of a policy of title insurance or (C) by a lender
to its duly appointed agent for services actually
performed in the making of a loan, (2) the pay-
ment to any person of a bona fide salary or com-
pensation or other payment for goods or facili-
ties actually furnished or for services actually
performed, (3) payments pursuant to cooperative
brokerage and referral arrangements or agree-
ments between real estate agents and brokers,
(4) affiliated business arrangements so long as
(A) a disclosure is made of the existence of such
an arrangement to the person being referred
and, in connection with such referral, such per-
son is provided a written estimate of the charge
or range of charges generally made by the pro-
vider to which the person is referred (i) in the
case of a face-to-face referral or a referral made
in writing or by electronic media, at or before
the time of the referral (and compliance with
this requirement in such case may be evidenced
by a notation in a written, electronic, or similar
system of records maintained in the regular
course of business); (ii) in the case of a referral
made by telephone, within 3 business days after
the referral by telephone,! (and in such case an
abbreviated verbal disclosure of the existence of
the arrangement and the fact that a written dis-
closure will be provided within 3 business days
shall be made to the person being referred dur-
ing the telephone referral); or (iii) in the case of
a referral by a lender (including a referral by a
lender to an affiliated lender), at the time the
estimates required under section 2604(c) of this
title are provided (notwithstanding clause (i) or
(ii)); and any required written receipt of such
disclosure (without regard to the manner of the
disclosure under clause (i), (ii), or (iii)) may be
obtained at the closing or settlement (except
that a person making a face-to-face referral who
provides the written disclosure at or before the
time of the referral shall attempt to obtain any
required written receipt of such disclosure at
such time and if the person being referred choos-
es not to acknowledge the receipt of the disclo-
sure at that time, that fact shall be noted in the
written, electronic, or similar system of records
maintained in the regular course of business by
the person making the referral), (B) such person
is not required to use any particular provider of
settlement services, and (C) the only thing of
value that is received from the arrangement,
other than the payments permitted under this
subsection, is a return on the ownership interest
or franchise relationship, or (5) such other pay-
ments or classes of payments or other transfers
as are specified in regulations prescribed by the
Bureau, after consultation with the Attorney
General, the Secretary of Veterans Affairs, the
Federal Home Loan Bank Board, the Federal De-

180 in original.
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posit Insurance Corporation, the Board of Gov-
ernors of the Federal Reserve System, and the
Secretary of Agriculture. For purposes of the
preceding sentence, the following shall not be
considered a violation of clause (4)(B): (i) any ar-
rangement that requires a buyer, borrower, or
seller to pay for the services of an attorney,
credit reporting agency, or real estate appraiser
chosen by the lender to represent the lender’s
interest in a real estate transaction, or (ii) any
arrangement where an attorney or law firm rep-
resents a client in a real estate transaction and
issues or arranges for the issuance of a policy of
title insurance in the transaction directly as
agent or through a separate corporate title in-
surance agency that may be established by that
attorney or law firm and operated as an adjunct
to his or its law practice.

(d) Penalties for violations; joint and several li-
ability; treble damages; actions for injunc-
tion by Bureau and Secretary and by State
officials; costs and attorney fees; construc-
tion of State laws

(1) Any person or persons who violate the pro-
visions of this section shall be fined not more
than $10,000 or imprisoned for not more than one
year, or both.

(2) Any person or persons who violate the pro-
hibitions or limitations of this section shall be
jointly and severally liable to the person or per-
sons charged for the settlement service involved
in the violation in an amount equal to three
times the amount of any charge paid for such
settlement service.

(3) No person or persons shall be liable for a
violation of the provisions of subsection (¢)(4)(A)
of this section if such person or persons proves
by a preponderance of the evidence that such
violation was not intentional and resulted from
a bona fide error notwithstanding maintenance
of procedures that are reasonably adapted to
avoid such error.

(4) The Bureau, the Secretary, or the attorney
general or the insurance commissioner of any
State may bring an action to enjoin violations
of this section. Except, to the extent that a per-
son is subject to the jurisdiction of the Bureau,
the Secretary, or the attorney general or the in-
surance commissioner of any State, the Bureau
shall have primary authority to enforce or ad-
minister this section, subject to subtitle B of
the Consumer Financial Protection Act of 2010
[12 U.S.C. 5511 et seq.].

(5) In any private action brought pursuant to
this subsection, the court may award to the pre-
vailing party the court costs of the action to-
gether with reasonable attorneys fees.

(6) No provision of State law or regulation
that imposes more stringent limitations on af-
filiated business arrangements shall be con-
strued as being inconsistent with this section.

(Pub. L. 93-5633, §8, Dec. 22, 1974, 88 Stat. 1727;
Pub. L. 94-205, §7, Jan. 2, 1976, 89 Stat. 1158; Pub.
L. 98-181, title I [title IV, §461(b), (¢)], Nov. 30,
1983, 97 Stat. 1231; Pub. L. 100-242, title V,
§570(g), Feb. 5, 1988, 101 Stat. 1950; Pub. L. 102-54,
§13(d)(4), June 13, 1991, 105 Stat. 275; Pub. L.
104-208, div. A, title II, §2103(c)(2), (d), Sept. 30,
1996, 110 Stat. 3009-400; Pub. L. 111-203, title X,
§1098(6), (7), July 21, 2010, 124 Stat. 2104.)
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REFERENCES IN TEXT

The Consumer Financial Protection Act of 2010, re-
ferred to in subsec. (d)(4), is title X of Pub. L. 111-203,
July 21, 2010, 124 Stat. 1955. Subtitle B of the Act is
classified generally to part B (§5511 et seq.) of sub-
chapter V of chapter 53 of this title. For complete clas-
sification of this Act to the Code, see Short Title note
set out under section 5301 of this title and Tables.

AMENDMENTS

2010—Subsec. (c)(5). Pub. L. 111-203, §1098(6), which di-
rected substituting ‘‘Bureau’ for ‘‘Secretary’’, was exe-
cuted by making the substitution for ‘‘Secretary’ the
first time appearing, to reflect the probable intent of
Congress.

Subsec. (d). Pub. L. 111-203, §1098(7)(A), inserted ‘“‘Bu-
reau and’’ before ‘“‘Secretary’ in heading that had been
supplied editorially.

Subsec. (d)(4). Pub. L. 111-203, §1098(7)(B), added par.
(4) and struck out former par. (4) which read as follows:
““The Secretary, the Attorney General of any State, or
the insurance commissioner of any State may bring an
action to enjoin violations of this section.”

1996—Subsec. (c)(4). Pub. L. 104-208, §2103(c)(2), sub-
stituted ‘‘affiliated business arrangements’ for ‘‘con-
trolled business arrangements’.

Subsec. (¢)(4)(A). Pub. L. 104-208, §2103(d), amended
subcl. (A) generally. Prior to amendment, subcl. (A)
read as follows: ‘“‘at or prior to the time of the referral
a disclosure is made of the existence of such an ar-
rangement to the person being referred and, in connec-
tion with the referral, such person is provided a written
estimate of the charge or range of charges generally
made by the provider to which the person is referred,
except that where a lender makes the referral, this re-
quirement may be satisfied as part of and at the time
that the estimates of settlement charges required
under section 2604(c) of this title are provided,”’.

Subsec. (d)(6). Pub. L. 104-208, §2103(c)(2), substituted
‘‘affiliated business arrangements’” for ‘‘controlled
business arrangements’’.

1991—Subsec. (¢)(5). Pub. L. 102-54 substituted ‘‘Sec-
retary of Veterans Affairs’ for ‘‘Administrator of Vet-
erans’ Affairs”.

1988—Subsec. (c)(b). Pub. L.
“clause (4)(B)” for ‘‘clause 4(B)”’.

1983—Subsec. (¢). Pub. L. 98-181, §461(b), redesignated
cl. (4) as (), added cl. (4) and provisions following cl.
(5), as so redesignated, relating to arrangements which
shall not be considered a violation of cl. (4)(B).

Subsec. (d)(2). Pub. L. 98-181, §461(c), substituted pro-
visions setting forth the liability of persons violating
the prohibitions or limitations of this section for provi-
sions setting forth liability, in addition to penalties
provided in par. (1), of persons violating subsecs. (a) and
(b) of this section, plus costs and attorney’s fees.

Subsec. (d)(3) to (6). Pub. L. 98-181, §461(c), added
pars. (3) to (6).

1976—Subsec. (c). Pub. L. 94-205 added cls. (3) and (4).

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by Pub. L. 111-203 effective on the des-
ignated transfer date, see section 1100H of Pub. L.
111-203, set out as a note under section 552a of Title 5,
Government Organization and Employees.

100-242 substituted

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-181 effective Jan. 1, 1984,
see section 461(f) of Pub. L. 98-181, set out as a note
under section 2602 of this title.

EFFECTIVE DATE OF 1976 AMENDMENT

Amendment by Pub. L. 94-205 effective Jan. 2, 1976,
see section 12 of Pub. L. 94-205, set out as a note under
section 2602 of this title.

TRANSFER OF FUNCTIONS

Federal Home Loan Bank Board abolished and func-
tions transferred, see sections 401 to 406 of Pub. L.
101-73, set out as a note under section 1437 of this title.
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the first such period beginning on the first
January 1st that occurs after November 28,
1990, and shall be submitted not more than
30 days after the conclusion of each such 1-
year period.
(d) Penalties
(1) In general

In the case of each failure to submit a state-
ment to a borrower as required under sub-
section (c) of this section, the Secretary shall
assess to the lender or escrow servicer failing
to submit the statement a civil penalty of $50
for each such failure, but the total amount im-
posed on such lender or escrow servicer for all
such failures during any 12-month period re-
ferred to in subsection (b)! of this section may
not exceed $100,000.

(2) Intentional violations

If any failure to which paragraph (1) applies
is due to intentional disregard of the require-
ment to submit the statement, then, with re-
spect to such failure—

(A) the penalty imposed under paragraph

(1) shall be $100; and

(B) in the case of any penalty determined
under subparagraph (A), the $100,000 limita-
tion under paragraph (1) shall not apply.

(Pub. L. 93-533, §10, Dec. 22, 1974, 88 Stat. 1728;
Pub. L. 94-205, §8, Jan. 2, 1976, 89 Stat. 1158; Pub.
L. 101-625, title IX, §942(a), Nov. 28, 1990, 104
Stat. 4411; Pub. L. 104-208, div. A, title II,
§2103(g)(2), Sept. 30, 1996, 110 Stat. 3009-401; Pub.
L. 111-208, title X, §1098(8), July 21, 2010, 124
Stat. 2104.)

AMENDMENTS

2010—Subsec. (¢)(1)(C). Pub. L. 111-203, which directed
amendment of ‘‘section 10(c) (12 U.S.C. 2609(c) and (d))”’
by substituting ‘‘Bureau’ for ‘‘Secretary’, was exe-
cuted by making the substitution only in subsec. (c) as
directed.

1996—Subsec. (c)(1)(C). Pub. L. 104208 substituted
“The Secretary’ for ‘“Not later than the expiration of
the 90-day period beginning on November 28, 1990, the
Secretary’’ in second sentence.

1990—Pub. L. 101-625 designated existing provisions as
subsec. (a), inserted heading, and added subsecs. (b) to
(d).

1976—Pub. L. 94-205 provided that in addition to
amounts required for the payment of taxes, insurance
premiums, and other charges due at settlement, the
buyer could not be required at settlement to place into
an escrow account more than one-sixth of the esti-
mated total amount of such taxes, insurance premiums,
and other charges payable within a twelve month pe-
riod beginning on the date of settlement, but the buyer
could be required to make monthly payments into an
escrow account sufficient to maintain a surplus of one-
sixth of the estimated total amount payable in the
coming twelve month period.

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by Pub. L. 111-203 effective on the des-
ignated transfer date, see section 1100H of Pub. L.
111-203, set out as a note under section 552a of Title 5,
Government Organization and Employees.

EFFECTIVE DATE OF 1976 AMENDMENT

Amendment by Pub. L. 94-205 effective Jan. 2, 1976,
see section 12 of Pub. L. 94-205, set out as a note under
section 2602 of this title.

180 in original. Probably should be subsection **(c)”.

§2610. Prohibition of fees for preparation of
truth-in-lending, uniform settlement, and es-
crow account statements

No fee shall be imposed or charge made upon
any other person (as a part of settlement costs
or otherwise) by a lender in connection with a
federally related mortgage loan made by it (or a
loan for the purchase of a mobile home), or by
a servicer (as the term is defined under section
2605(i) of this title), for or on account of the
preparation and submission by such lender or
servicer of the statement or statements required
(in connection with such loan) by sections 2603
and 2609(c) of this title or by the Truth in Lend-
ing Act [15 U.S.C. 1601 et seq.].

(Pub. L. 93-5633, §12, Dec. 22, 1974, 88 Stat. 1729;
Pub. L. 101-625, title IX, §942(b), Nov. 28, 1990, 104
Stat. 4412.)

REFERENCES IN TEXT

Truth in Lending Act, referred to in text, is title I of
Pub. L. 90-321, May 29, 1968, 82 Stat. 146, as amended,
which is classified generally to subchapter I (§1601 et
seq.) of chapter 41 of Title 15, Commerce and Trade. For
complete classification of this Act to the Code, see
Short Title note set out under section 1601 of Title 15
and Tables.

AMENDMENTS

1990—Pub. L. 101-625 substituted present section
catchline for ‘““Fee for preparation of truth-in-lending
and uniform settlement statements’, inserted after
first comma ‘“‘or by a servicer (as the term is defined
under section 2605(i) of this title),””, and substituted
“lender or servicer’ for second reference to ‘‘lender”
and ‘‘2609(c)”’ for <‘2605’.

§§2611 to 2613. Repealed. Pub. L. 104-208, div. A,
title II, §2103(h), Sept. 30, 1996, 110 Stat.
3009-401

Section 2611, Pub. L. 93-533, §13, Dec. 22, 1974, 88 Stat.
1730, related to establishment of land parcel recor-
dation system on demonstration basis.

Section 2612, Pub. L. 93-533, §14, Dec. 22, 1974, 88 Stat.
1730, directed Secretary of Housing and Urban Develop-
ment to report on necessity for further legislation in-
volving real estate settlements.

Section 2613, Pub. L. 93-533, §15, Dec. 22, 1974, 838 Stat.
1730, directed Secretary of Housing and Urban Develop-
ment to determine, and report to Congress on, feasibil-
ity of including statements of settlement costs in spe-
cial information booklets.

§ 2614. Jurisdiction of courts; limitations

Any action pursuant to the provisions of sec-
tion 2605, 2607, or 2608 of this title may be
brought in the United States district court or in
any other court of competent jurisdiction, for
the district in which the property involved is lo-
cated, or where the violation is alleged to have
occurred, within 3 years in the case of a viola-
tion of section 2605 of this title and 1 year in the
case of a violation of section 2607 or 2608 of this
title from the date of the occurrence of the vio-
lation, except that actions brought by the Bu-
reau, the Secretary, the Attorney General of
any State, or the insurance commissioner of any
State may be brought within 3 years from the
date of the occurrence of the violation.

(Pub. L. 93-5633, §16, Dec. 22, 1974, 88 Stat. 1731;

Pub. L. 98-181, title I [title IV, §461(d)], Nov. 30,
1983, 97 Stat. 1232; Pub. L. 104-208, div. A, title II,

Add. 5
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§2103(e), Sept. 30, 1996, 110 Stat. 3009-400; Pub. L.
111-203, title X, §1098(9), July 21, 2010, 124 Stat.
2104.)

AMENDMENTS

2010—Pub. L. 111-203 inserted ‘‘the Bureau,” before
‘“‘the Secretary’.

1996—Pub. L. 104-208 substituted ‘‘section 2605, 2607, or
2608 of this title” for ‘‘section 2607 or 2608 of this title”
and “within 3 years in the case of a violation of section
2605 of this title and 1 year in the case of a violation of
section 2607 or 2608 of this title’ for ‘‘within one year’.

1983—Pub. L. 98-181 amended section generally, strik-
ing out a reference to section 2605 of this title, and in-
serting provision allowing action in district where vio-
lation is alleged to have occurred, and provision relat-
ing to time limitations in actions brought by the Sec-
retary, the Attorney General of any State, or the insur-
ance commissioner of any State.

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by Pub. L. 111-203 effective on the des-
ignated transfer date, see section 1100H of Pub. L.
111-203, set out as a note under section 552a of Title 5,
Government Organization and Employees.

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-181 effective Jan. 1, 1984,
see section 461(f) of Pub. L. 98-181, set out as a note
under section 2602 of this title.

§2615. Contracts and liens; validity

Nothing in this chapter shall affect the valid-
ity or enforceability of any sale or contract for
the sale of real property or any loan, loan agree-
ment, mortgage, or lien made or arising in con-
nection with a federally related mortgage loan.

(Pub. L. 93-5633, §17, Dec. 22, 1974, 88 Stat. 1731.)

§2616. State laws unaffected; inconsistent Fed-
eral and State provisions

This chapter does not annul, alter, or affect,
or exempt any person subject to the provisions
of this chapter from complying with, the laws of
any State with respect to settlement practices,
except to the extent that those laws are incon-
sistent with any provision of this chapter, and
then only to the extent of the inconsistency.
The Bureau is authorized to determine whether
such inconsistencies exist. The Bureau may not
determine that any State law is inconsistent
with any provision of this chapter if the Bureau
determines that such law gives greater protec-
tion to the consumer. In making these deter-
minations the Bureau shall consult with the ap-
propriate Federal agencies.

(Pub. L. 93-533, §18, Dec. 22, 1974, 88 Stat. 1731;
Pub. L. 94-205, §9, Jan. 2, 1976, 89 Stat. 1159; Pub.
L. 111-203, title X, §1098(10), July 21, 2010, 124
Stat. 2104.)

AMENDMENTS

2010—Pub. L. 111-203 substituted ‘‘Bureau’ for ‘‘Sec-
retary’ wherever appearing.

1976—Pub. L. 94-205 struck out ‘‘(a)” before ‘‘This
chapter’” and struck out subsec. (b) which provided for
Federal protection against liability for acts done or
omitted in good faith in accordance with the rules, reg-
ulations, or interpretations issued by the Secretary.
See section 2617 (b) of this title.

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by Pub. L. 111-203 effective on the des-
ignated transfer date, see section 1100H of Pub. L.
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111-203, set out as a note under section 552a of Title 5,
Government Organization and Employees.

EFFECTIVE DATE OF 1976 AMENDMENT

Amendment by Pub. L. 94-205 effective Jan. 2, 1976,
see section 12 of Pub. L. 94-205, set out as a note under
section 2602 of this title.

§2617. Authority of Bureau
(a) Issuance of regulations; exemptions

The Bureau is authorized to prescribe such
rules and regulations, to make such interpreta-
tions, and to grant such reasonable exemptions
for classes of transactions, as may be necessary
to achieve the purposes of this chapter.

(b) Liability for acts done in good faith in con-
formity with rule, regulation, or interpreta-
tion

No provision of this chapter or the laws of any
State imposing any liability shall apply to any
act done or omitted in good faith in conformity
with any rule, regulation, or interpretation
thereof by the Bureau or the Attorney General,
notwithstanding that after such act or omission
has occurred, such rule, regulation, or interpre-
tation is amended, rescinded, or determined by
judicial or other authority to be invalid for any
reason.

(c) Investigations;
order; contempt

(1) The Secretary?! may investigate any facts,
conditions, practices, or matters that may be
deemed necessary or proper to aid in the en-
forcement of the provisions of this chapter, in
prescribing of rules and regulations thereunder,
or in securing information to serve as a basis for
recommending further legislation concerning
real estate settlement practices. To aid in the
investigations, the Bureau is authorized to hold
such hearings, administer such oaths, and re-
quire by subpena the attendance and testimony
of such witnesses and production of such docu-
ments as the Bureau deems advisable.

(2) Any district court of the United States
within the jurisdiction of which an inquiry is
carried on may, in the case of contumacy or re-
fusal to obey a subpena of the Bureau issued
under this section, issue an order requiring com-
pliance therewith; and any failure to obey such
order of the court may be punished by such
court as a contempt thereof.

(d) Delay of effectiveness of recent final regula-
tion relating to payments to employees

(1) In general

The amendment to part 3500 of title 24 of the
Code of Federal Regulations contained in the
final regulation prescribed by the Secretary
and published in the Federal Register on June
7, 1996, which will, as of the effective date of
such amendment—

(A) eliminate the exemption for payments
by an employer to employees of such em-
ployer for referral activities which is cur-
rently codified as section 3500.14(g)(1)(vii) of
such title 24; and

(B) replace such exemption with a more
limited exemption in new clauses (vii), (viii),
and (ix) of section 3500.14 of such title 24,

hearings; failure to obey

1Probably should be ‘‘The Bureau’.
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(Pub. L. 111-208, title VIII, §809, July 21, 2010, 124
Stat. 1818.)

§5469. Rulemaking

The Board of Governors, the Supervisory
Agencies, and the Council are authorized to pre-
scribe such rules and issue such orders as may
be necessary to administer and carry out their
respective authorities and duties granted under
this subchapter and prevent evasions thereof.

(Pub. L. 111-203, title VIII, §810, July 21, 2010, 124
Stat. 1820.)

§5470. Other authority

Unless otherwise provided by its terms, this
subchapter does not divest any appropriate fi-
nancial regulator, any Supervisory Agency, or
any other Federal or State agency, of any au-
thority derived from any other applicable law,
except that any standards prescribed by the
Board of Governors under section 5464 of this
title shall supersede any less stringent require-
ments established under other authority to the
extent of any conflict.

(Pub. L. 111-208, title VIII, §811, July 21, 2010, 124
Stat. 1821.)

§5471. Consultation
(a) CFTC

The Commodity Futures Trading Commission
shall consult with the Board of Governors—

(1) prior to exercising its authorities under
sections  2(h)(2)(C), 2(h)(3)(A), 2(h)(3)(C),
2(h)(4)(A), and 2(h)(4)(B) of title 7, as amended
by the Wall Street Transparency and Account-
ability Act of 2010;

(2) with respect to any rule or rule amend-
ment of a derivatives clearing organization for
which a stay of certification has been issued
under section 745(b)(3)1 of the Wall Street
Transparency and Accountability Act of 2010;
and

(3) prior to exercising its rulemaking au-
thorities under section 728 of the Wall Street
Transparency and Accountability Act of 2010
[7 U.S.C. 24a].

(b) SEC

The Commission shall consult with the Board
of Governors—

(1) prior to exercising its authorities under
sections 78c-3(a)(2)(C), 78c-3(a)(3)(A),
78c-3(a)(3)(C), T8c-3(a)(4)(A), and 78c-3(a)(4)(B)
of title 15, as amended by the Wall Street
Transparency and Accountability Act of 2010;

(2) with respect to any proposed rule change
of a clearing agency for which an extension of
the time for review has been designated under
section 78s(b)(2) of title 15; and

(3) prior to exercising its rulemaking au-
thorities under section 78m(n) of title 15, as
added by section 763(i) of the Wall Street
Transparency and Accountability Act of 2010.

(Pub. L. 111-208, title VIII, §812, July 21, 2010, 124
Stat. 1821.)

REFERENCES IN TEXT

The Wall Street Transparency and Accountability
Act of 2010, referred to in subsecs. (a) and (b), is title

1See References in Text note below.
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VII of Pub. L. 111-203, July 21, 2010, 124 Stat. 1641. Sec-
tion 728 of the Act amended the act of Sept. 21, 1922, ch.
369, to add a new section 21 which is classified to sec-
tion 24a of Title 7, Agriculture. For complete classifica-
tion of this Act to the Code, see Short Title note set
out under section 8301 of Title 15, Commerce and Trade,
and Tables.

Section 745(b)(3) of the Wall Street Transparency and
Accountability Act of 2010, referred to in subsec. (a)(2),
probably means section 5c¢(c)(3) of the Commodity Ex-
change Act, which is classified to section 7a-2(c)(3) of
Title 7, Agriculture. Section 745(b) of the Wall Street
Transparency and Accountability Act of 2010, which is
section 745(b) of Pub. L. 111-203, added subsec. (c) of sec-
tion 7a-2 of Title 7 and struck out former subsec. (c¢) of
that section. Section 7a-2(c)(3) of Title 7 relates to
stays of the certification for rules. Section 745(b) of
Pub. L. 111-203 does not contain a par. (3).

§5472. Common framework for designated clear-
ing entity risk management

The Commodity Futures Trading Commission
and the Commission shall coordinate with the
Board of Governors to jointly develop risk man-
agement supervision programs for designated
clearing entities. Not later than 1 year after
July 21, 2010, the Commodity Futures Trading
Commission, the Commission, and the Board of
Governors shall submit a joint report to the
Committee on Banking, Housing, and Urban Af-
fairs and the Committee on Agriculture, Nutri-
tion, and Forestry of the Senate, and the Com-
mittee on Financial Services and the Committee
on Agriculture of the House of Representatives
recommendations?! for—

(1) improving consistency in the designated
clearing entity oversight programs of the
Commission and the Commodity Futures
Trading Commission;

(2) promoting robust risk management by
designated clearing entities;

(3) promoting robust risk management over-
sight by regulators of designated clearing en-
tities; and

(4) improving regulators’ ability to monitor
the potential effects of designated clearing en-
tity risk management on the stability of the
financial system of the United States.

(Pub. L. 111-203, title VIII, §813, July 21, 2010, 124
Stat. 1821.)

SUBCHAPTER V—BUREAU OF CONSUMER
FINANCIAL PROTECTION

§ 5481. Definitions

Except as otherwise provided in this title,! for
purposes of this title,! the following definitions
shall apply:

(1) Affiliate

The term ‘‘affiliate’” means any person that
controls, is controlled by, or is under common
control with another person.

(2) Bureau

The term ‘‘Bureau’” means the Bureau of

Consumer Financial Protection.

(3) Business of insurance

The term ‘‘business of insurance’’ means the
writing of insurance or the reinsuring of risks

180 in original. Probably should be preceded by “‘with”.
1See References in Text note below.
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by an insurer, including all acts necessary to
such writing or reinsuring and the activities
relating to the writing of insurance or the re-
insuring of risks conducted by persons who act
as, or are, officers, directors, agents, or em-
ployees of insurers or who are other persons
authorized to act on behalf of such persons.

(4) Consumer

The term ‘‘consumer’ means an individual
or an agent, trustee, or representative acting
on behalf of an individual.

(5) Consumer financial product or service

The term ‘‘consumer financial product or
service’’” means any financial product or serv-
ice that is described in one or more categories
under—

(A) paragraph (15) and is offered or pro-
vided for use by consumers primarily for
personal, family, or household purposes; or

(B) clause (i), (iii), (ix), or (x) of paragraph
(15)(A), and is delivered, offered, or provided
in connection with a consumer financial
product or service referred to in subpara-
graph (A).

(6) Covered person

The term ‘‘covered person’ means—

(A) any person that engages in offering or
providing a consumer financial product or
service; and

(B) any affiliate of a person described in
subparagraph (A) if such affiliate acts as a
service provider to such person.

(7) Credit

The term ‘‘credit’” means the right granted
by a person to a consumer to defer payment of
a debt, incur debt and defer its payment, or
purchase property or services and defer pay-
ment for such purchase.

(8) Deposit-taking activity

The term ‘‘deposit-taking activity” means—

(A) the acceptance of deposits, mainte-
nance of deposit accounts, or the provision
of services related to the acceptance of de-
posits or the maintenance of deposit ac-
counts;

(B) the acceptance of funds, the provision
of other services related to the acceptance of
funds, or the maintenance of member share
accounts by a credit union; or

(C) the receipt of funds or the equivalent
thereof, as the Bureau may determine by
rule or order, received or held by a covered
person (or an agent for a covered person) for
the purpose of facilitating a payment or
transferring funds or value of funds between
a consumer and a third party.

(9) Designated transfer date

The term ‘‘designated transfer date’” means
the date established under section 5582 of this
title.

(10) Director

The term ‘“‘Director’” means the Director of
the Bureau.

(11) Electronic conduit services

The term ‘‘electronic conduit services’’—

(A) means the provision, by a person, of
electronic data transmission, routing, inter-

Filed: 03/10/2017
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mediate or transient storage, or connections
to a telecommunications system or network;
and

(B) does not include a person that provides
electronic conduit services if, when provid-
ing such services, the person—

(i) selects or modifies the content of the
electronic data;

(ii) transmits, routes, stores, or provides
connections for electronic data, including
financial data, in a manner that such fi-
nancial data is differentiated from other
types of data of the same form that such
person transmits, routes, or stores, or with
respect to which, provides connections; or

(iii) is a payee, payor, correspondent, or
similar party to a payment transaction
with a consumer.

(12) Enumerated consumer laws

Except as otherwise specifically provided in
section 5519 of this title, subtitle G or subtitle
H, the term ‘‘enumerated consumer laws”
means—

(A) the Alternative Mortgage Transaction
Parity Act of 1982 (12 U.S.C. 3801 et seq.);

(B) the Consumer Leasing Act of 1976 (15
U.S.C. 1667 et seq.);

(C) the Electronic Fund Transfer Act (15
U.S.C. 1693 et seq.), except with respect to
section 920 of that Act [15 U.S.C. 16930-2];

(D) the Equal Credit Opportunity Act (15
U.S.C. 1691 et seq.);

(E) the Fair Credit Billing Act (15 U.S.C.
1666 et seq.);

(F) the Fair Credit Reporting Act (15
U.S.C. 1681 et seq.), except with respect to
sections 615(e) and 628 of that Act (156 U.S.C.
1681m(e), 1681w);

(G) the Home Owners? Protection Act of
1998 (12 U.S.C. 4901 et seq.):;

(H) the Fair Debt Collection Practices Act
(15 U.S.C. 1692 et seq.);

(I) subsections (b) through (f) of section 43
of the Federal Deposit Insurance Act (12
U.S.C. 1831t(c)[(b)]-(D));

(J) sections 502 through 509 of the Gramm-
Leach-Bliley Act (15 U.S.C. 6802-6809) except
for section 505 [15 U.S.C. 6805] as it applies to
section 501(b) [156 U.S.C. 6801(b)];

(K) the Home Mortgage Disclosure Act of
1975 (12 U.S.C. 2801 et seq.);

(L) the Home Ownership and Equity Pro-
tection Act of 1994 (15 U.S.C. 1601 note);

(M) the Real Estate Settlement Proce-
dures Act of 1974 (12 U.S.C. 2601 et seq.);

(N) the S.A.F.E. Mortgage Licensing Act of
2008 (12 U.S.C. 5101 et seq.);

(O) the Truth in Lending Act (15 U.S.C.
1601 et seq.);

(P) the Truth in Savings Act (12 U.S.C. 4301
et seq.);

(Q) section 626 of the Omnibus Appropria-
tions Act, 2009 (Public Law 111-8) [12 U.S.C.
5538]; and

(R) the Interstate Land Sales Full Disclo-
sure Act (15 U.S.C. 1701).

(13) Fair lending

The term ‘‘fair lending” means fair, equi-
table, and nondiscriminatory access to credit
for consumers.

280 in original. Probably should be ‘‘Homeowners’’.
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(14) Federal consumer financial law

The term ‘‘Federal consumer financial law”’
means the provisions of this title,! the enu-
merated consumer laws, the laws for which au-
thorities are transferred under subtitles F and
H, and any rule or order prescribed by the Bu-
reau under this title,! an enumerated con-
sumer law, or pursuant to the authorities
transferred under subtitles F and H. The term
does not include the Federal Trade Commis-
sion Act [15 U.S.C. 41 et seq.].

(15) Financial product or service

(vii) providing payments or other finan-
cial data processing products or services to
a consumer by any technological means,
including processing or storing financial
or banking data for any payment instru-
ment, or through any payments systems or
network used for processing payments
data, including payments made through an
online banking system or mobile tele-
communications network, except that a
person shall not be deemed to be a covered
person with respect to financial data proc-

(A) In general

The term ‘‘financial product or service”
means—

(i) extending credit and servicing loans,
including acquiring, purchasing, selling,
brokering, or other extensions of credit
(other than solely extending commercial
credit to a person who originates consumer
credit transactions);

(ii) extending or brokering leases of per-
sonal or real property that are the func-
tional equivalent of purchase finance ar-
rangements, if—

(I) the lease is on a non-operating
basis;

(IT) the initial term of the lease is at
least 90 days; and

(ITI) in the case of a lease involving
real property, at the inception of the ini-
tial lease, the transaction is intended to
result in ownership of the leased prop-
erty to be transferred to the lessee, sub-
ject to standards prescribed by the Bu-
reau;

(iii) providing real estate settlement
services, except such services excluded
under subparagraph (C), or performing ap-
praisals of real estate or personal prop-
erty;

(iv) engaging in deposit-taking activi-
ties, transmitting or exchanging funds, or
otherwise acting as a custodian of funds or
any financial instrument for use by or on
behalf of a consumer;

(v) selling, providing, or issuing stored
value or payment instruments, except
that, in the case of a sale of, or trans-
action to reload, stored value, only if the
seller exercises substantial control over
the terms or conditions of the stored value
provided to the consumer where, for pur-
poses of this clause—

(I) a seller shall not be found to exer-
cise substantial control over the terms
or conditions of the stored value if the
seller is not a party to the contract with
the consumer for the stored value prod-
uct, and another person is principally re-
sponsible for establishing the terms or
conditions of the stored value; and

(IT) advertising the nonfinancial goods
or services of the seller on the stored
value card or device is not in itself an
exercise of substantial control over the
terms or conditions;

(vi) providing check cashing, check col-
lection, or check guaranty services;

Add. 9

essing solely because the person—

(I) is a merchant, retailer, or seller of
any nonfinancial good or service who en-
gages in financial data processing by
transmitting or storing payments data
about a consumer exclusively for pur-
pose of initiating payments instructions
by the consumer to pay such person for
the purchase of, or to complete a com-
mercial transaction for, such non-
financial good or service sold directly by
such person to the consumer; or

(IT) provides access to a host server to
a person for purposes of enabling that
person to establish and maintain a web-
site;

(viii) providing financial advisory serv-
ices (other than services relating to securi-
ties provided by a person regulated by the
Commission or a person regulated by a
State securities Commission, but only to
the extent that such person acts in a regu-
lated capacity) to consumers on individual
financial matters or relating to propri-
etary financial products or services (other
than by publishing any bona fide news-
paper, news magazine, or business or finan-
cial publication of general and regular cir-
culation, including publishing market
data, news, or data analytics or invest-
ment information or recommendations
that are not tailored to the individual
needs of a particular consumer), includ-
ing—

(I) providing credit counseling to any
consumer; and

(IT) providing services to assist a con-
sumer with debt management or debt
settlement, modifying the terms of any
extension of credit, or avoiding fore-
closure;

(ix) collecting, analyzing, maintaining,
or providing consumer report information
or other account information, including
information relating to the credit history
of consumers, used or expected to be used
in connection with any decision regarding
the offering or provision of a consumer fi-
nancial product or service, except to the
extent that—

(I) a person—

(aa) collects, analyzes, or maintains
information that relates solely to the
transactions between a consumer and
such person;

(bb) provides the information de-
scribed in item (aa) to an affiliate of
such person; or
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(cc) provides information that is
used or expected to be used solely in
any decision regarding the offering or
provision of a product or service that
is not a consumer financial product or
service, including a decision for em-
ployment, government licensing, or a
residential lease or tenancy involving
a consumer; and

(IT) the information described in sub-
clause (I)(aa) is not used by such person
or affiliate in connection with any deci-
sion regarding the offering or provision
of a consumer financial product or serv-
ice to the consumer, other than credit
described in section 5517(a)(2)(A) of this
title;

(x) collecting debt related to any con-
sumer financial product or service; and

(xi) such other financial product or serv-
ice as may be defined by the Bureau, by
regulation, for purposes of this title,® if
the Bureau finds that such financial prod-
uct or service is—

(I) entered into or conducted as a sub-
terfuge or with a purpose to evade any
Federal consumer financial law; or

(IT) permissible for a bank or for a fi-
nancial holding company to offer or to
provide under any provision of a Federal
law or regulation applicable to a bank or
a financial holding company, and has, or
likely will have, a material impact on
consumers.

(B) Rule of construction
(i) In general

For purposes of subparagraph (A)(xi)(II),
and subject to clause (ii) of this subpara-
graph, the following activities provided to
a covered person shall not, for purposes of
this title,! be considered incidental or
complementary to a financial activity per-
missible for a financial holding company
to engage in under any provision of a Fed-
eral law or regulation applicable to a fi-
nancial holding company:

(I) Providing information products or
services to a covered person for identity
authentication.

(IT) Providing information products or
services for fraud or identify theft detec-
tion, prevention, or investigation.

(ITIT) Providing document retrieval or
delivery services.

(IV) Providing public records informa-
tion retrieval.

(V) Providing information products or
services for anti-money laundering ac-
tivities.

(ii) Limitation

Nothing in clause (i) may be construed
as modifying or limiting the authority of
the Bureau to exercise any—

(I) examination or enforcement powers
authority under this title! with respect
to a covered person or service provider
engaging in an activity described in sub-
paragraph (A)(ix); or
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(IT) powers authorized by this title! to
prescribe rules, issue orders, or take
other actions under any enumerated con-
sumer law or law for which the authori-
ties are transferred under subtitle F or
H.

(C) Exclusions

The term ‘‘financial product or service”
does not include—
(i) the business of insurance; or
(ii) electronic conduit services.
(16) Foreign exchange

The term ‘‘foreign exchange’ means the ex-
change, for compensation, of currency of the
United States or of a foreign government for
currency of another government.

(17) Insured credit union

The term ‘‘insured credit union” has the
same meaning as in section 1752 of this title.

(18) Payment instrument

The term ‘‘payment instrument’” means a
check, draft, warrant, money order, traveler’s
check, electronic instrument, or other instru-
ment, payment of funds, or monetary value
(other than currency).

(19) Person

The term ‘‘person’” means an individual,
partnership, company, corporation, associa-
tion (incorporated or unincorporated), trust,
estate, cooperative organization, or other en-
tity.

(20) Person regulated by the Commodity Fu-
tures Trading Commission

The term ‘‘person regulated by the Commod-
ity Futures Trading Commission’” means any
person that is registered, or required by stat-
ute or regulation to be registered, with the
Commodity Futures Trading Commission, but
only to the extent that the activities of such
person are subject to the jurisdiction of the
Commodity Futures Trading Commission
under the Commodity Exchange Act [7 U.S.C.
1 et seq.].

(21) Person regulated by the Commission

The term ‘‘person regulated by the Commis-
sion’ means a person who is—

(A) a broker or dealer that is required to
be registered under the Securities Exchange
Act of 1934 [15 U.S.C. 78a et seq.];

(B) an investment adviser that is reg-
istered under the Investment Advisers Act of
1940 [15 U.S.C. 80b-1 et seq.];

(C) an investment company that is re-
quired to be registered under the Investment
Company Act of 1940 [15 U.S.C. 80a-1 et seq.],
and any company that has elected to be reg-
ulated as a business development company
under that Act;

(D) a national securities exchange that is
required to be registered under the Securi-
ties Exchange Act of 1934;

(E) a transfer agent that is required to be
registered under the Securities Exchange
Act of 1934;

(F) a clearing corporation that is required
to be registered under the Securities Ex-
change Act of 1934;

10
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(G) any self-regulatory organization that
is required to be registered with the Com-
mission;

(H) any nationally recognized statistical
rating organization that is required to be
registered with the Commission;

(I) any securities information processor
that is required to be registered with the
Commission;

(J) any municipal securities dealer that is
required to be registered with the Commis-
sion;

(K) any other person that is required to be
registered with the Commission under the
Securities Exchange Act of 1934; and

(L) any employee, agent, or contractor
acting on behalf of, registered with, or pro-
viding services to, any person described in
any of subparagraphs (A) through (K), but
only to the extent that any person described
in any of subparagraphs (A) through (K), or
the employee, agent, or contractor of such
person, acts in a regulated capacity.

(22) Person regulated by a State insurance reg-
ulator

The term ‘‘person regulated by a State in-
surance regulator’” means any person that is
engaged in the business of insurance and sub-
ject to regulation by any State insurance reg-
ulator, but only to the extent that such person
acts in such capacity.

(23) Person that performs income tax prepara-
tion activities for consumers

The term ‘‘person that performs income tax
preparation activities for consumers’ means—
(A) any tax return preparer (as defined in
section 7701(a)(36) of title 26), regardless of
whether compensated, but only to the extent
that the person acts in such capacity;

(B) any person regulated by the Secretary
under section 330 of title 31, but only to the
extent that the person acts in such capacity;
and

(C) any authorized IRS e-file Providers (as
defined for purposes of section 7216 of title
26), but only to the extent that the person
acts in such capacity.

(24) Prudential regulator

The term ‘‘prudential regulator’” means—

(A) in the case of an insured depository in-
stitution or depository institution holding
company (as defined in section 1813 of this
title), or subsidiary of such institution or
company, the appropriate Federal banking
agency, as that term is defined in section
1813 of this title; and

(B) in the case of an insured credit union,
the National Credit Union Administration.

(25) Related person

The term ‘‘related person’”—

(A) shall apply only with respect to a cov-
ered person that is not a bank holding com-
pany (as that term is defined in section 1841
of this title), credit union, or depository in-
stitution;

(B) shall be deemed to mean a covered per-
son for all purposes of any provision of Fed-
eral consumer financial law; and
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(C) means—

(i) any director, officer, or employee
charged with managerial responsibility
for, or controlling shareholder of, or agent
for, such covered person;

(ii) any shareholder, consultant, joint
venture partner, or other person, as deter-
mined by the Bureau (by rule or on a case-
by-case basis) who materially participates
in the conduct of the affairs of such cov-
ered person; and

(iii) any independent contractor (includ-
ing any attorney, appraiser, or account-
ant) who knowingly or recklessly partici-
pates in any—

(I) violation of any provision of law or
regulation; or
(IT) breach of a fiduciary duty.
(26) Service provider
(A) In general

The term ‘‘service provider’ means any
person that provides a material service to a
covered person in connection with the offer-
ing or provision by such covered person of a
consumer financial product or service, in-
cluding a person that—

(i) participates in designing, operating,
or maintaining the consumer financial
product or service; or

(ii) processes transactions relating to
the consumer financial product or service
(other than unknowingly or incidentally
transmitting or processing financial data
in a manner that such data is undifferen-
tiated from other types of data of the same
form as the person transmits or processes).

(B) Exceptions

The term ‘‘service provider’’ does not in-
clude a person solely by virtue of such per-
son offering or providing to a covered per-
son—

(i) a support service of a type provided to
businesses generally or a similar ministe-
rial service; or

(ii) time or space for an advertisement
for a consumer financial product or service
through print, newspaper, or electronic
media.

(C) Rule of construction

A person that is a service provider shall be
deemed to be a covered person to the extent
that such person engages in the offering or
provision of its own consumer financial
product or service.

(27) State

The term ‘‘State” means any State, terri-
tory, or possession of the United States, the
District of Columbia, the Commonwealth of
Puerto Rico, the Commonwealth of the North-
ern Mariana Islands, Guam, American Samoa,
or the United States Virgin Islands or any fed-
erally recognized Indian tribe, as defined by
the Secretary of the Interior under section
479a-1(a) of title 25.

(28) Stored value

(A) In general

The term ‘‘stored value’ means funds or
monetary value represented in any elec-
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tronic format, whether or not specially en-
crypted, and stored or capable of storage on
electronic media in such a way as to be re-
trievable and transferred electronically, and
includes a prepaid debit card or product, or
any other similar product, regardless of
whether the amount of the funds or mone-
tary value may be increased or reloaded.

(B) Exclusion

Notwithstanding subparagraph (A), the
term ‘‘stored value’ does not include a spe-
cial purpose card or certificate, which shall
be defined for purposes of this paragraph as
funds or monetary value represented in any
electronic format, whether or not specially
encrypted, that is—

(i) issued by a merchant, retailer, or
other seller of nonfinancial goods or serv-
ices;

(ii) redeemable only for transactions
with the merchant, retailer, or seller of
nonfinancial goods or services or with an
affiliate of such person, which affiliate it-
self is a merchant, retailer, or seller of
nonfinancial goods or services;

(iii) issued in a specified amount that,
except in the case of a card or product used
solely for telephone services, may not be
increased or reloaded;

(iv) purchased on a prepaid basis in ex-
change for payment; and

(v) honored upon presentation to such
merchant, retailer, or seller of non-
financial goods or services or an affiliate
of such person, which affiliate itself is a
merchant, retailer, or seller of non-
financial goods or services, only for any
nonfinancial goods or services.

(29) Transmitting or exchanging funds

The term ‘‘transmitting or exchanging
funds’® means receiving currency, monetary
value, or payment instruments from a con-
sumer for the purpose of exchanging or trans-
mitting the same by any means, including
transmission by wire, facsimile, electronic
transfer, courier, the Internet, or through bill
payment services or through other businesses
that facilitate third-party transfers within the
United States or to or from the United States.

(Pub. L. 111-203, title X, §1002, July 21, 2010, 124
Stat. 1955.)

REFERENCES IN TEXT

This title, where footnoted in text, is title X of Pub.
L. 111-203, July 21, 2010, 124 Stat. 1955, known as the
Consumer Financial Protection Act of 2010, which en-
acted this subchapter and enacted, amended, and re-
pealed numerous other sections and notes in the Code.
For complete classification of title X to the Code, see
Short Title note set out under section 5301 of this title
and Tables.

Subtitle G, referred to in par. (12), is subtitle G
(§§1071-1079A) of title X of Pub. L. 111-203, July 21, 2010,
124 Stat. 2056. For complete classification of subtitle G
to the Code, see Tables.

Subtitle H, referred to in pars. (12) and (15)(B)(ii)(II),
is subtitle H (§§1081-1100H) of title X of Pub. L. 111-203,
July 21, 2010, 124 Stat. 2080. For complete classification
of subtitle H to the Code, see Tables.

The Alternative Mortgage Transaction Parity Act of
1982, referred to in par. (12)(A), is title VIII of Pub. L.
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97-320, Oct. 15, 1982, 96 Stat. 1545, which is classified
generally to chapter 39 (§3801 et seq.) of this title. For
complete classification of this Act to the Code, see
Short Title note set out under section 3801 of this title
and Tables.

The Consumer Leasing Act of 1976, referred to in par.
(12)(B), is Pub. L. 94-240, Mar. 23, 1976, 90 Stat. 257. For
complete classification of this Act to the Code, see
Short Title of 1976 Amendment note set out under sec-
tion 1601 of Title 15, Commerce and Trade, and Tables.

The Electronic Fund Transfer Act, referred to in par.
(12)(C), is title IX of Pub. L. 90-321, as added by Pub. L.
95-630, title XX, §2001, Nov. 10, 1978, 92 Stat. 3728, which
is classified generally to subchapter VI (§1693 et seq.) of
chapter 41 of Title 15, Commerce and Trade. For com-
plete classification of this Act to the Code, see Short
Title note set out under section 1601 of Title 15 and
Tables.

The Equal Credit Opportunity Act, referred to in par.
(12)(D), is title VII of Pub. L. 90-321, as added by Pub.
L. 93495, title V, §503, Oct. 28, 1974, 88 Stat. 1521, which
is classified generally to subchapter IV (§1691 et seq.) of
chapter 41 of Title 15, Commerce and Trade. For com-
plete classification of this Act to the Code, see Short
Title note set out under section 1601 of Title 15 and
Tables.

The Fair Credit Billing Act, referred to in par. (12)(E),
is title III of Pub. L. 93-495, Oct. 28, 1974, 88 Stat. 1511,
which enacted sections 1666 to 1666i and 1666j of Title 15,
Commerce and Trade, amended sections 1601, 1602, 1610,
1631, 1632, and 1637 of Title 15, and enacted provisions
set out as a note under section 1666 of Title 15. For
complete classification of this Act to the Code, see
Short Title of 1974 Amendment note set out under sec-
tion 1601 of Title 15 and Tables.

The Fair Credit Reporting Act, referred to in par.
(12)(F), is title VI of Pub. L. 90-321, as added by Pub. L.
91-508, title VI, §601, Oct. 26, 1970, 84 Stat. 1127, which
is classified generally to subchapter III (§1681 et seq.) of
chapter 41 of Title 15, Commerce and Trade. For com-
plete classification of this Act to the Code, see Short
Title note set out under section 1601 of Title 15 and
Tables.

The Homeowners Protection Act of 1998, referred to
in par. (12)(G), is Pub. L. 105-216, July 29, 1998, 112 Stat.
897, which is classified principally to chapter 49 (§4901
et seq.) of this title. For complete classification of this
Act to the Code, see Short Title note set out under sec-
tion 4901 of this title and Tables.

The Fair Debt Collection Practices Act, referred to in
par. (12)(H), is title VIII of Pub. L. 90-321, as added by
Pub. L. 95-109, Sept. 20, 1977, 91 Stat. 874, which is clas-
sified generally to subchapter V (§1692 et seq.) of chap-
ter 41 of Title 15, Commerce and Trade. For complete
classification of this Act to the Code, see Short Title
note set out under section 1601 of Title 156 and Tables.

The Home Mortgage Disclosure Act of 1975, referred
to in par. (12)(K), is title III of Pub. L. 94-200, Dec. 31,
1975, 89 Stat. 1125, which is classified principally to
chapter 29 (§2801 et seq.) of this title. For complete
classification of this Act to the Code, see Short Title
note set out under section 2801 of this title and Tables.

The Home Ownership and Equity Protection Act of
1994, referred to in par. (12)(L), is subtitle B (§§151-158)
of title I of Pub. L. 103-325, Sept. 23, 1994, 108 Stat. 2190,
which enacted sections 1639 and 1648 of Title 15, Com-
merce and Trade, amended sections 1602, 1604, 1610, 1640,
1641, and 1647 of Title 15, and enacted provisions set out
as notes under sections 1601 and 1602 of Title 15. For
complete classification of this Act to the Code, see
Short Title of 1994 Amendment note set out under sec-
tion 1601 of Title 15 and Tables.

The Real Estate Settlement Procedures Act of 1974,
referred to in par. (12)(M), is Pub. L. 93-533, Dec. 22,
1974, 88 Stat. 1724, which is classified principally to
chapter 27 (§2601 et seq.) of this title. For complete
classification of this Act to the Code, see Short Title
note set out under section 2601 of this title and Tables.

The S.A.F.E. Mortgage Licensing Act of 2008, referred
to in par. (12)(N), is title V of div. A of Pub. L. 110-289,
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July 30, 2008, 122 Stat. 2810, also known as the Secure
and Fair Enforcement for Mortgage Licensing Act of
2008, which is classified generally to chapter 51 (§5101 et
seq.) of this title. For complete classification of this
Act to the Code, see Short Title note set out under sec-
tion 5101 of this title and Tables.

The Truth in Lending Act, referred to in par. (12)(0O),
is title I of Pub. L. 90-321, May 29, 1968, 82 Stat. 146,
which is classified generally to subchapter I (§1601 et
seq.) of chapter 41 of Title 15, Commerce and Trade. For
complete classification of this Act to the Code, see
Short Title note set out under section 1601 of Title 15
and Tables.

The Truth in Savings Act, referred to in par. (12)(P),
is subtitle F (§§261-274) of title II of Pub. L. 102-242,
Dec. 19, 1991, 105 Stat. 2334, which is classified generally
to chapter 44 (§4301 et seq.) of this title. For complete
classification of this Act to the Code, see Short Title
note set out under section 4301 of this title and Tables.

Section 626 of the Omnibus Appropriations Act, 2009,
referred to in par. (12)(Q), is section 626 of div. D of Pub.
L. 111-8. Subsecs. (a) and (b) of section 626 are classified
to section 5538 of this title, and subsec. (¢c) of section
626 amended section 1639 of Title 15, Commerce and
Trade.

The Interstate Land Sales Full Disclosure Act, re-
ferred to in par. (12)(R), is title XIV of Pub. L. 90-448,
Aug. 1, 1968, 82 Stat. 590, which is classified generally to
chapter 42 (§1701 et seq.) of Title 15, Commerce and
Trade. For complete classification of this Act to the
Code, see Short Title note set out under section 1701 of
Title 15 and Tables.

Subtitle F, referred to in pars. (14) and (15)(B)({i)(ID),
is subtitle F (§§1061-1067) of title X of Pub. L. 111-203,
July 21, 2010, 124 Stat. 2035, which is classified generally
to part F (§5581 et seq.) of this subchapter. For com-
plete classification of subtitle F to the Code, see
Tables.

The Federal Trade Commission Act, referred to in
par. (14), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, which
is classified generally to subchapter I (§41 et seq.) of
chapter 2 of Title 15, Commerce and Trade. For com-
plete classification of this Act to the Code, see section
58 of Title 15 and Tables.

The Commodity Exchange Act, referred to in par.
(20), is act Sept. 21, 1922, ch. 369, 42 Stat. 998, which is
classified generally to chapter 1 (§1 et seq.) of Title 7,
Agriculture. For complete classification of this Act to
the Code, see section 1 of Title 7 and Tables.

The Securities Exchange Act of 1934, referred to in
par. (21)(A), (D) to (F), and (K), is act June 6, 1934, ch.
404, 48 Stat. 881, which is classified principally to chap-
ter 2B (§78a et seq.) of Title 15, Commerce and Trade.
For complete classification of this Act to the Code, see
section 78a of Title 15 and Tables.

The Investment Advisers Act of 1940, referred to in
par. (21)(B), is title II of act Aug. 22, 1940, ch. 686, 54
Stat. 847, which is classified generally to subchapter II
(§80b-1 et seq.) of chapter 2D of Title 15, Commerce and
Trade. For complete classification of this Act to the
Code, see section 80b-20 of Title 15 and Tables.

The Investment Company Act of 1940, referred to in
par. (21)(C), is title I of act Aug. 22, 1940, ch. 686, 54 Stat.
789, which is classified generally to subchapter I (§80a-1
et seq.) of chapter 2D of Title 15, Commerce and Trade.
For complete classification of this Act to the Code, see
section 80a-51 of Title 15 and Tables.

EFFECTIVE DATE

Section effective 1 day after July 21, 2010, except as
otherwise provided, see section 4 of Pub. L. 111-203, set
out as a note under section 5301 of this title.

DESIGNATION AS ENUMERATED CONSUMER LAW UNDER
THE PURVIEW OF THE BUREAU OF CONSUMER FINAN-
CIAL PROTECTION

Pub. L. 111-203, title XIV, §1400(b), July 21, 2010, 124
Stat. 2136, provided that: ‘‘Subtitles A, B, C, and E [sub-
titles A (§§1401-1406), B (§§1411-1422), C (§§1431-1433), and
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E (§§1461-1465) of title XIV of Pub. L. 111-203, enacting
sections 1638a, 1639b to 1639d, 1639f, and 1639g of Title 15,
Commerce and Trade, amending section 2605 of this
title, sections 1602, 1607, 1638, 1639 to 1639d, and 1640 of
Title 15, and enacting provisions set out as notes under
sections 1601 and 1639b to 1639d of Title 15] and sections
1471 [enacting section 1639h of Title 15], 1472 [enacting
section 1639e of Title 156 and amending section 1604 of
Title 15], 1475 [amending section 2603 of this title], and
1476 [not classified to the Code], and the amendments
made by such subtitles and sections, shall be enumer-
ated consumer laws, as defined in section 1002 [12 U.S.C.
5481], and come under the purview of the Bureau of Con-
sumer Financial Protection for purposes of title X [see
Short Title note set out under section 5301 of this
title], including the transfer of functions and personnel
under subtitle F of title X [§§1061-1067, enacting part F
of this subchapter] and the savings provisions of such
subtitle.”

PART A—BUREAU OF CONSUMER FINANCIAL
PROTECTION

§ 5491. Establishment of the Bureau of Consumer
Financial Protection

(a) Bureau established

There is established in the Federal Reserve
System, an independent bureau to be known as
the ‘“‘Bureau of Consumer Financial Protec-
tion”’, which shall regulate the offering and pro-
vision of consumer financial products or services
under the Federal consumer financial laws. The
Bureau shall be considered an Executive agency,
as defined in section 105 of title 5. Except as
otherwise provided expressly by law, all Federal
laws dealing with public or Federal contracts,
property, works, officers, employees, budgets, or
funds, including the provisions of chapters 5 and
7 of title b, shall apply to the exercise of the
powers of the Bureau.

(b) Director and Deputy Director
(1) In general
There is established the position of the Di-
rector, who shall serve as the head of the Bu-
reau.

(2) Appointment

Subject to paragraph (3), the Director shall
be appointed by the President, by and with the
advice and consent of the Senate.

(3) Qualification

The President shall nominate the Director
from among individuals who are citizens of the

United States.

(4) Compensation

The Director shall be compensated at the
rate prescribed for level II of the Executive
Schedule under section 5313 of title 5.

(5) Deputy Director
There is established the position of Deputy
Director, who shall—
(A) be appointed by the Director; and
(B) serve as acting Director in the absence
or unavailability of the Director.
(¢) Term
(1) In general

The Director shall serve for a term of 5
years.

(2) Expiration of term

An individual may serve as Director after
the expiration of the term for which ap-
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pointed, until a successor has been appointed
and qualified.

(3) Removal for cause

The President may remove the Director for
inefficiency, neglect of duty, or malfeasance
in office.

(d) Service restriction

No Director or Deputy Director may hold any
office, position, or employment in any Federal
reserve bank, Federal home loan bank, covered
person, or service provider during the period of
service of such person as Director or Deputy Di-
rector.

(e) Offices

The principal office of the Bureau shall be in
the District of Columbia. The Director may es-
tablish regional offices of the Bureau, including
in cities in which the Federal reserve banks, or
branches of such banks, are located, in order to
carry out the responsibilities assigned to the
Bureau under the Federal consumer financial
laws.

(Pub. L. 111-208, title X, §1011, July 21, 2010, 124
Stat. 1964.)

EFFECTIVE DATE

Pub. L. 111-203, title X, §1018, July 21, 2010, 124 Stat.
1979, provided that: ‘‘This subtitle [subtitle A
(§§1011-1018), enacting this part and amending section
9702 of Title 20, Education] shall become effective on
the date of enactment of this Act [July 21, 2010].”

§5492. Executive and administrative powers
(a) Powers of the Bureau

The Bureau is authorized to establish the gen-
eral policies of the Bureau with respect to all
executive and administrative functions, includ-
ing—

(1) the establishment of rules for conducting
the general business of the Bureau, in a man-
ner not inconsistent with this title;!

(2) to bind the Bureau and enter into con-
tracts;

(3) directing the establishment and mainte-
nance of divisions or other offices within the
Bureau, in order to carry out the responsibil-
ities under the Federal consumer financial
laws, and to satisfy the requirements of other
applicable law;

(4) to coordinate and oversee the operation
of all administrative, enforcement, and re-
search activities of the Bureau;

(5) to adopt and use a seal;

(6) to determine the character of and the ne-
cessity for the obligations and expenditures of
the Bureau;

(7) the appointment and supervision of per-
sonnel employed by the Bureau;

(8) the distribution of business among per-
sonnel appointed and supervised by the Direc-
tor and among administrative units of the Bu-
reau;

(9) the use and expenditure of funds;

(10) implementing the Federal consumer fi-
nancial laws through rules, orders, guidance,
interpretations, statements of policy, exami-
nations, and enforcement actions; and

1See References in Text note below.
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(11) performing such other functions as may
be authorized or required by law.
(b) Delegation of authority

The Director of the Bureau may delegate to
any duly authorized employee, representative,
or agent any power vested in the Bureau by law.
(c) Autonomy of the Bureau

(1) Coordination with the Board of Governors

Notwithstanding any other provision of law
applicable to the supervision or examination
of persons with respect to Federal consumer
financial laws, the Board of Governors may
delegate to the Bureau the authorities to ex-
amine persons subject to the jurisdiction of
the Board of Governors for compliance with
the Federal consumer financial laws.

(2) Autonomy

Notwithstanding the authorities granted to
the Board of Governors under the Federal Re-
serve Act [12 U.S.C. 221 et seq.], the Board of
Governors may not—

(A) intervene in any matter or proceeding
before the Director, including examinations
or enforcement actions, unless otherwise
specifically provided by law;

(B) appoint, direct, or remove any officer
or employee of the Bureau; or

(C) merge or consolidate the Bureau, or
any of the functions or responsibilities of
the Bureau, with any division or office of the
Board of Governors or the Federal reserve
banks.

(3) Rules and orders

No rule or order of the Bureau shall be sub-
ject to approval or review by the Board of
Governors. The Board of Governors may not
delay or prevent the issuance of any rule or
order of the Bureau.

(4) Recommendations and testimony

No officer or agency of the United States
shall have any authority to require the Direc-
tor or any other officer of the Bureau to sub-
mit legislative recommendations, or testi-
mony or comments on legislation, to any offi-
cer or agency of the United States for ap-
proval, comments, or review prior to the sub-
mission of such recommendations, testimony,
or comments to the Congress, if such recom-
mendations, testimony, or comments to the
Congress include a statement indicating that
the views expressed therein are those of the
Director or such officer, and do not nec-
essarily reflect the views of the Board of Gov-
ernors or the President.

(5) Clarification of autonomy of the Bureau in
legal proceedings

The Bureau shall not be liable under any
provision of law for any action or inaction of
the Board of Governors, and the Board of Gov-
ernors shall not be liable under any provision
of law for any action or inaction of the Bu-
reau.

(Pub. L. 111-203, title X, §1012, July 21, 2010, 124
Stat. 1965.)

REFERENCES IN TEXT

This title, referred to in subsec. (a)(1), is title X of
Pub. L. 111-203, July 21, 2010, 124 Stat. 1955, known as
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enacted this subchapter and enacted, amended, and re-
pealed numerous other sections and notes in the Code.
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) Compensation
Notwithstanding any otherwise applicable

For complete classification of title X to the Code, see provision of title 5 concerning compensation,
Short Title note set out under section 5301 of this title including the provisions of chapter 51 and
and Tables. chapter 53, the following provisions shall

The Federal Reserve Act, referred to in subsec. (¢)(2), apply with respect to employees of the Bu-
is act Dec. 23, 1913, ch. 6, 38 Stat. 251, which is classified reau:

principally to chapter 3 (§221 et seq.) of this title. For
complete classification of this Act to the Code, see Ref-
erences in Text note set out under section 226 of this
title and Tables.

§5493. Administration

(a) Personnel
(1) Appointment
(A) In general

The Director may fix the number of, and
appoint and direct, all employees of the Bu-
reau, in accordance with the applicable pro-
visions of title 5.

(B) Employees of the Bureau

The Director is authorized to employ at- 3
torneys, compliance examiners, compliance
supervision analysts, economists, statisti-
cians, and other employees as may be
deemed necessary to conduct the business of
the Bureau. Unless otherwise provided ex-
pressly by law, any individual appointed
under this section shall be an employee as
defined in section 2105 of title 5 and subject
to the provisions of such title and other laws
generally applicable to the employees of an
Executive agency.

(C) Waiver authority
(i) In general

In making any appointment under sub-
paragraph (A), the Director may waive the
requirements of chapter 33 of title 5, and
the regulations implementing such chap-
ter, to the extent necessary to appoint em-
ployees on terms and conditions that are
consistent with those set forth in section
11(1) of the Federal Reserve Act (12 U.S.C.
248(1)),! while providing for—

(I) fair, credible, and transparent
methods of establishing qualification re-
quirements for, recruitment for, and ap-
pointments to positions;

(IT) fair and open competition and
equitable treatment in the consideration
and selection of individuals to positions;

(ITI) fair, credible, and transparent
methods of assigning, reassigning, de-
tailing, transferring, and promoting em-
ployees.

(ii) Veterans preferences

In implementing this subparagraph, the
Director shall comply with the provisions
of section 2302(b)(11),! regarding veterans’
preference requirements, in a manner con-
sistent with that in which such provisions
are applied under chapter 33 of title 5. The
authority under this subparagraph to
waive the requirements of that chapter 33
shall expire b years after July 21, 2010.

1See References in Text note below.

Add. 15

(A) The rates of basic pay for all employ-
ees of the Bureau may be set and adjusted by
the Director.

(B) The Director shall at all times provide
compensation (including benefits) to each
class of employees that, at a minimum, are
comparable to the compensation and bene-
fits then being provided by the Board of Gov-
ernors for the corresponding class of employ-
ees.

(C) All such employees shall be com-
pensated (including benefits) on terms and
conditions that are consistent with the
terms and conditions set forth in section
248(1) of this title.

) Bureau participation in Federal Reserve
System Retirement Plan and Federal Re-
serve System Thrift Plan

(A) Employee election

Employees appointed to the Bureau may
elect to participate in either—

(i) both the Federal Reserve System Re-
tirement Plan and the Federal Reserve
System Thrift Plan, under the same terms
on which such participation is offered to
employees of the Board of Governors who
participate in such plans and under the
terms and conditions specified under sec-
tion 5584(i)(1)(C) of this title; or

(ii) the Civil Service Retirement System
under chapter 83 of title 5 or the Federal
Employees Retirement System under
chapter 84 of title 5, if previously covered
under one of those Federal employee re-
tirement systems.

(B) Election period

Bureau employees shall make an election
under this paragraph not later than 1 year
after the date of appointment by, or transfer
under part F to, the Bureau. Participation
in, and benefit accruals under, any other re-
tirement plan established or maintained by
the Federal Government shall end not later
than the date on which participation in, and
benefit accruals under, the Federal Reserve
System Retirement Plan and Federal Re-
serve System Thrift Plan begin.

(C) Employer contribution

The Bureau shall pay an employer con-
tribution to the Federal Reserve System Re-
tirement Plan, in the amount established as
an employer contribution under the Federal
Employees Retirement System, as estab-
lished under chapter 84 of title 5 for each Bu-
reau employee who elects to participate in
the Federal Reserve System Retirement
Plan. The Bureau shall pay an employer con-
tribution to the Federal Reserve System
Thrift Plan for each Bureau employee who
elects to participate in such plan, as re-
quired under the terms of such plan.

Filed: 03/10/2017 Page 18 of 71
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(D) Controlled group status

The Bureau is the same employer as the
Federal Reserve System (as comprised of the
Board of Governors and each of the 12 Fed-
eral reserve banks prior to July 21, 2010) for
purposes of subsections (b), (¢), (m), and (0)
of section 414 of title 26.

(4) Labor-management relations
Chapter 71 of title 5 shall apply to the Bu-

reau and the employees of the Bureau.

(5) Agency ombudsman
(A) Establishment required

Not later than 180 days after the des-
ignated transfer date, the Bureau shall ap-
point an ombudsman.

(B) Duties of ombudsman

The ombudsman appointed in accordance
with subparagraph (A) shall—

(i) act as a liaison between the Bureau
and any affected person with respect to
any problem that such party may have in
dealing with the Bureau, resulting from
the regulatory activities of the Bureau;
and

(ii) assure that safeguards exist to en-
courage complainants to come forward and
preserve confidentiality.

AND BANKING
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itoring of, and response to consumer com-
plaints regarding consumer financial prod-
ucts or services. The Director shall coordi-
nate with the Federal Trade Commission or
other Federal agencies to route complaints
to such agencies, where appropriate.

(B) Routing calls to States

To the extent practicable, State agencies
may receive appropriate complaints from
the systems established under subparagraph
(A), if—

(i) the State agency system has the func-
tional capacity to receive calls or elec-
tronic reports routed by the Bureau sys-
tems;

(ii) the State agency has satisfied any
conditions of participation in the system
that the Bureau may establish, including
treatment of personally identifiable infor-
mation and sharing of information on
complaint resolution or related compli-
ance procedures and resources; and

(iii) participation by the State agency
includes measures necessary to provide for
protection of personally identifiable infor-
mation that conform to the standards for
protection of the confidentiality of person-
ally identifiable information and for data
integrity and security that apply to the

Page§ 514%3of 71

(b) Specific functional units
(1) Research
The Director shall establish a unit whose

functions shall include researching, analyzing,
and reporting on—

Federal agencies described in subpara-
graph (D).
(C) Reports to the Congress

The Director shall present an annual re-
port to Congress not later than March 31 of

(A) developments in markets for consumer
financial products or services, including
market areas of alternative consumer finan-
cial products or services with high growth
rates and areas of risk to consumers;

(B) access to fair and affordable credit for
traditionally underserved communities;

(C) consumer awareness, understanding,
and use of disclosures and communications
regarding consumer financial products or
services;

(D) consumer awareness and understanding
of costs, risks, and benefits of consumer fi-
nancial products or services;

(E) consumer behavior with respect to con-
sumer financial products or services, includ-
ing performance on mortgage loans; and

(F) experiences of traditionally under-
served consumers, including un-banked and
under-banked consumers.

each year on the complaints received by the
Bureau in the prior year regarding consumer
financial products and services. Such report
shall include information and analysis about
complaint numbers, complaint types, and,
where applicable, information about resolu-
tion of complaints.

(D) Data sharing required

To facilitate preparation of the reports re-
quired under subparagraph (C), supervision
and enforcement activities, and monitoring
of the market for consumer financial prod-
ucts and services, the Bureau shall share
consumer complaint information with pru-
dential regulators, the Federal Trade Com-
mission, other Federal agencies, and State
agencies, subject to the standards applicable
to Federal agencies for protection of the
confidentiality of personally identifiable in-
formation and for data security and integ-

(2) Community affairs rity. The prudential regulators, the Federal

Trade Commission, and other Federal agen-
cies shall share data relating to consumer
complaints regarding consumer financial
products and services with the Bureau, sub-
ject to the standards applicable to Federal
agencies for protection of confidentiality of
personally identifiable information and for
data security and integrity.

(c) Office of Fair Lending and Equal Opportunity
(1) Establishment
The Director shall establish within the Bu-

reau the Office of Fair Lending and Equal Op-
portunity.

The Director shall establish a unit whose
functions shall include providing information,
guidance, and technical assistance regarding
the offering and provision of consumer finan-
cial products or services to traditionally un-
derserved consumers and communities.

(3) Collecting and tracking complaints
(A) In general
The Director shall establish a unit whose
functions shall include establishing a single,
toll-free telephone number, a website, and a
database or utilizing an existing database to
facilitate the centralized collection of, mon-

Add. 16
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(2) Functions

The Office of Fair Lending and Equal Oppor-
tunity shall have such powers and duties as
the Director may delegate to the Office, in-
cluding—

(A) providing oversight and enforcement of
Federal laws intended to ensure the fair,
equitable, and nondiscriminatory access to
credit for both individuals and communities
that are enforced by the Bureau, including
the Equal Credit Opportunity Act [156 U.S.C.
1691 et seq.] and the Home Mortgage Disclo-
sure Act [12 U.S.C. 2801 et seq.];

(B) coordinating fair lending efforts of the
Bureau with other Federal agencies and
State regulators, as appropriate, to promote
consistent, efficient, and effective enforce-
ment of Federal fair lending laws;

(C) working with private industry, fair
lending, civil rights, consumer and commu-
nity advocates on the promotion of fair lend-
ing compliance and education; and

(D) providing annual reports to Congress
on the efforts of the Bureau to fulfill its fair
lending mandate.

(3) Administration of Office

There is established the position of Assist-
ant Director of the Bureau for Fair Lending
and Equal Opportunity, who—

(A) shall be appointed by the Director; and

(B) shall carry out such duties as the Di-
rector may delegate to such Assistant Direc-
tor.

(d) Office of Financial Education

(1) Establishment

The Director shall establish an Office of Fi-
nancial Education, which shall be responsible
for developing and implementing initiatives
intended to educate and empower consumers
to make better informed financial decisions.

(2) Other duties

The Office of Financial Education shall de-
velop and implement a strategy to improve
the financial literacy of consumers that in-
cludes measurable goals and objectives, in
consultation with the Financial Literacy and
Education Commission, consistent with the
National Strategy for Financial Literacy,
through activities including providing oppor-
tunities for consumers to access—

(A) financial counseling, including commu-
nity-based financial counseling, where prac-
ticable;

(B) information to assist with the evalua-
tion of credit products and the understand-
ing of credit histories and scores;

(C) savings, borrowing, and other services
found at mainstream financial institutions;

(D) activities intended to—

(i) prepare the consumer for educational
expenses and the submission of financial
aid applications, and other major pur-
chases;

(ii) reduce debt; and

(iii) improve the financial situation of
the consumer;

(BE) assistance in developing long-term sav-
ings strategies; and
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(F) wealth building and financial services
during the preparation process to claim
earned income tax credits and Federal bene-
fits.

(3) Coordination

The Office of Financial Education shall coor-
dinate with other units within the Bureau in
carrying out its functions, including—

(A) working with the Community Affairs
Office to implement the strategy to improve
financial literacy of consumers; and

(B) working with the research unit estab-
lished by the Director to conduct research
related to consumer financial education and
counseling.

(4) Report

Not later than 24 months after the des-
ignated transfer date, and annually thereafter,
the Director shall submit a report on its finan-
cial literacy activities and strategy to im-
prove financial literacy of consumers to—

(A) the Committee on Banking, Housing,
and Urban Affairs of the Senate; and

(B) the Committee on Financial Services
of the House of Representatives.

(5), (6) Omitted

(7) Study and report on financial literacy pro-
gram
(A) In general

The Comptroller General of the United
States shall conduct a study to identify—

(i) the feasibility of certification of per-
sons providing the programs or performing
the activities described in paragraph (2),
including recognizing outstanding pro-
grams, and developing guidelines and re-
sources for community-based practition-
ers, including—

(I) a potential certification process and
standards for certification;

(IT) appropriate certifying entities;

(ITI) resources required for funding
such a process; and

(IV) a cost-benefit analysis of such cer-
tification;

(ii) technological resources intended to
collect, analyze, evaluate, or promote fi-
nancial literacy and counseling programs;

(iii) effective methods, tools, and strate-
gies intended to educate and empower con-
sumers about personal finance manage-
ment; and

(iv) recommendations intended to en-
courage the development of programs that
effectively improve financial education
outcomes and empower consumers to
make better informed financial decisions
based on findings.

(B) Report

Not later than 1 year after July 21, 2010,
the Comptroller General of the TUnited
States shall submit a report on the results of
the study conducted under this paragraph to
the Committee on Banking, Housing, and
Urban Affairs of the Senate and the Commit-
tee on Financial Services of the House of
Representatives.

Add. 17
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(e) Office of Service Member Affairs cial choices, including through the dissemina-

(1) In general

The Director shall establish an Office of
Service Member Affairs, which shall be respon-
sible for developing and implementing initia-
tives for service members and their families
intended to—

(A) educate and empower service members
and their families to make better informed
decisions regarding consumer financial prod-
ucts and services;

(B) coordinate with the unit of the Bureau
established under subsection (b)(3), in order
to monitor complaints by service members
and their families and responses to those
complaints by the Bureau or other appro-
priate Federal or State agency; and

(C) coordinate efforts among Federal and
State agencies, as appropriate, regarding
consumer protection measures relating to
consumer financial products and services of-
fered to, or used by, service members and
their families.

(2) Coordination
(A) Regional services

The Director is authorized to assign em-
ployees of the Bureau as may be deemed nec-
essary to conduct the business of the Office
of Service Member Affairs, including by es-
tablishing and maintaining the functions of
the Office in regional offices of the Bureau
located near military bases, military treat-
ment facilities, or other similar military fa-
cilities.

(B) Agreements

The Director is authorized to enter into
memoranda of understanding and similar
agreements with the Department of Defense,
including any branch or agency as author-
ized by the department, in order to carry out
the business of the Office of Service Member
Affairs.

(3) Definition

As used in this subsection, the term ‘‘service
member’”’ means any member of the United
States Armed Forces and any member of the
National Guard or Reserves.
() Timing
The Office of Fair Lending and Equal Oppor-

tion of materials to seniors on such topics.
(2) Assistant director

The Office of Financial Protection for Older
Americans (in this subsection referred to as
the ‘‘Office’’) shall be headed by an assistant
director.

(3) Duties

The Office shall—

(A) develop goals for programs that pro-
vide seniors financial literacy and counsel-
ing, including programs that—

(i) help seniors recognize warning signs
of unfair, deceptive, or abusive practices,
protect themselves from such practices;

(ii) provide one-on-one financial counsel-
ing on issues including long-term savings
and later-life economic security; and

(iii) provide personal consumer credit ad-
vocacy to respond to consumer problems
caused by unfair, deceptive, or abusive
practices;

(B) monitor certifications or designations
of financial advisors who advise seniors and
alert the Commission and State regulators
of certifications or designations that are
identified as unfair, deceptive, or abusive;

(C) not later than 18 months after the date
of the establishment of the Office, submit to
Congress and the Commission any legisla-
tive and regulatory recommendations on the
best practices for—

(i) disseminating information regarding
the legitimacy of certifications of finan-
cial advisers who advise seniors;

(ii) methods in which a senior can iden-
tify the financial advisor most appropriate
for the senior’s needs; and

(iii) methods in which a senior can verify
a financial advisor’s credentials;

(D) conduct research to identify best prac-
tices and effective methods, tools, tech-
nology and strategies to educate and counsel
seniors about personal finance management
with a focus on—

(i) protecting themselves from unfair,
deceptive, and abusive practices;

(ii) long-term savings; and

(iii) planning for retirement and long-
term care;

(E) coordinate consumer protection efforts
of seniors with other Federal agencies and

State regulators, as appropriate, to promote
consistent, effective, and efficient enforce-
ment; and

(F) work with community organizations,
non-profit organizations, and other entities

tunity, the Office of Financial Education, and
the Office of Service Member Affairs shall each
be established not later than 1 year after the
designated transfer date.

(g) Office of Financial Protection for Older that are involved with educating or assisting
Americans seniors (including the National Education
(1) Establishment and Resource Center on Women and Retire-

Before the end of the 180-day period begin ment Planning).
ning on the designated transfer date, the Di- () App.hcatlon ‘.)f FACA .
rector shall establish the Office of Financial Notwithstanding any provision of the Federal
Protection for Older Americans, the functions Advisory Committee Act (5 U.S.C. App.), such
of which shall include activities designed to #ct shall apply to each advisory committee of
facilitate the financial literacy of individuals the Bureau and each subcommittee of such an
who have attained the age of 62 years or more 2advisory committee.
(in this subsection, referred to as ‘‘seniors’) (Pub. L. 111-203, title X, §1013, July 21, 2010, 124
on protection from unfair, deceptive, and abu- Stat. 1966; Pub. L. 114-113, div. O, title VII, §704,
sive practices and on current and future finan- Dec. 18, 2015, 129 Stat. 3025.)
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REFERENCES IN TEXT

Section 11(1) of the Federal Reserve Act, referred to
in subsec. (a)(1)(C)(i), probably means section 11(I) of
the Federal Reserve Act, which is classified to section
248(1) of this title.

Section 2302(b)(11), referred to in subsec. (a)(1)(C)(ii),
probably means section 2302(b)(11) of Title 5, Govern-
ment Organization and Employees.

The Equal Credit Opportunity Act, referred to in sub-
sec. (¢)(2)(A), is title VII of Pub. L. 90-321, as added by
Pub. L. 93-495, title V, §503, Oct. 28, 1974, 88 Stat. 1521,
which is classified generally to subchapter IV (§1691 et
seq.) of chapter 41 of Title 15, Commerce and Trade. For
complete classification of this Act to the Code, see
Short Title note set out under section 1601 of Title 15
and Tables.

The Home Mortgage Disclosure Act, referred to in
subsec. (c)(2)(A), probably means the Home Mortgage
Disclosure Act of 1975, which is title III of Pub. L.
94-200, Dec. 31, 1975, 89 Stat. 1125, and is classified prin-
cipally to chapter 29 (§2801 et seq.) of this title. For
complete classification of this Act to the Code, see
Short Title note set out under section 2801 of this title
and Tables.

The Federal Advisory Committee Act, referred to in
subsec. (h), is Pub. L. 92463, Oct. 6, 1972, 86 Stat. 770,
which is set out in the Appendix to Title 5, Government
Organization and Employees.

CODIFICATION

Section is comprised of section 1013 of Pub. L. 111-203.
Subsec. (d)(5), (6) of section 1013 of Pub. L. 111-203
amended section 9702 of Title 20, Education.

AMENDMENTS
2015—Subsec. (h). Pub. L. 114-113 added subsec. (h).

§5494. Consumer Advisory Board

(a) Establishment required

The Director shall establish a Consumer Advi-
sory Board to advise and consult with the Bu-
reau in the exercise of its functions under the
Federal consumer financial laws, and to provide
information on emerging practices in the con-
sumer financial products or services industry,
including regional trends, concerns, and other
relevant information.

(b) Membership

In appointing the members of the Consumer
Advisory Board, the Director shall seek to as-
semble experts in consumer protection, financial
services, community development, fair lending
and civil rights, and consumer financial prod-
ucts or services and representatives of deposi-
tory institutions that primarily serve under-
served communities, and representatives of com-
munities that have been significantly impacted
by higher-priced mortgage loans, and seek rep-
resentation of the interests of covered persons
and consumers, without regard to party affili-
ation. Not fewer than 6 members shall be ap-
pointed upon the recommendation of the re-
gional Federal Reserve Bank Presidents, on a
rotating basis.

(c) Meetings

The Consumer Advisory Board shall meet from
time to time at the call of the Director, but, at
a minimum, shall meet at least twice in each
year.

(d) Compensation and travel expenses

Members of the Consumer Advisory Board who
are not full-time employees of the United States
shall—
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(1) be entitled to receive compensation at a
rate fixed by the Director while attending
meetings of the Consumer Advisory Board, in-
cluding travel time; and

(2) be allowed travel expenses, including
transportation and subsistence, while away
from their homes or regular places of business.

(Pub. L. 111-203, title X, §1014, July 21, 2010, 124
Stat. 1974.)

§5495. Coordination

The Bureau shall coordinate with the Commis-
sion, the Commodity Futures Trading Commis-
sion, the Federal Trade Commission, and other
Federal agencies and State regulators, as appro-
priate, to promote consistent regulatory treat-
ment of consumer financial and investment
products and services.

(Pub. L. 111-203, title X, §1015, July 21, 2010, 124
Stat. 1974.)

§5496. Appearances before and reports to Con-
gress
(a) Appearances before Congress

The Director of the Bureau shall appear before
the Committee on Banking, Housing, and Urban
Affairs of the Senate and the Committee on Fi-
nancial Services and the Committee on Energy
and Commerce of the House of Representatives
at semi-annual hearings regarding the reports
required under subsection (b).

(b) Reports required

The Bureau shall, concurrent with each semi-
annual hearing referred to in subsection (a), pre-
pare and submit to the President and to the
Committee on Banking, Housing, and Urban Af-
fairs of the Senate and the Committee on Finan-
cial Services and the Committee on Energy and
Commerce of the House of Representatives, a re-
port, beginning with the session following the
designated transfer date. The Bureau may also
submit such report to the Committee on Com-
merce, Science, and Transportation of the Sen-
ate.

(c) Contents

The reports required by subsection (b) shall in-
clude—

(1) a discussion of the significant problems
faced by consumers in shopping for or obtain-
ing consumer financial products or services;

(2) a justification of the budget request of
the previous year;

(3) a list of the significant rules and orders
adopted by the Bureau, as well as other sig-
nificant initiatives conducted by the Bureau,
during the preceding year and the plan of the
Bureau for rules, orders, or other initiatives to
be undertaken during the upcoming period;

(4) an analysis of complaints about con-
sumer financial products or services that the
Bureau has received and collected in its cen-
tral database on complaints during the preced-
ing year;

(5) a list, with a brief statement of the is-
sues, of the public supervisory and enforce-
ment actions to which the Bureau was a party
during the preceding year;

(6) the actions taken regarding rules, orders,
and supervisory actions with respect to cov-
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ered persons which are not credit unions or de-
pository institutions;

(7) an assessment of significant actions by
State attorneys general or State regulators re-
lating to Federal consumer financial law;

(8) an analysis of the efforts of the Bureau to
fulfill the fair lending mission of the Bureau;
and

(9) an analysis of the efforts of the Bureau to
increase workforce and contracting diversity
consistent with the procedures established by
the Office of Minority and Women Inclusion.

(Pub. L. 111-203, title X, §1016, July 21, 2010, 124
Stat. 1974.)

§ 5496a. Annual audits

(a) Annual independent audit

The Bureau shall order an annual independent
audit of the operations and budget of the Bu-
reau.

(b) Annual GAO audit

The Comptroller General of the United States
shall conduct an annual audit of the Bureau’s fi-
nancial statements in accordance with generally
accepted government accounting standards.

(Pub. L. 111-208, title X, §1016A, as added Pub. L.
112-10, div. B, title V, §1573(a), Apr. 15, 2011, 125
Stat. 138.)

INITIAL AUDITS

Pub. L. 112-10, div. B, title V, §1573(c), Apr. 15, 2011,
1256 Stat. 139, provided that: ‘“The initial audits de-
scribed under section 1016A of the Consumer Financial
Protection Act of 2010 [12 U.S.C. 5496a] shall be com-
pleted not later than the end of the 180-day period be-
ginning on the date of the enactment of this Act [Apr.
15, 2011].”

§5496b. GAO study of financial regulations

(a) Study

Not later than the end of the 180-day period
beginning on the date of the enactment of this
Act, and annually thereafter, the Comptroller
General of the United States shall conduct a
study of financial services regulations, including
activities of the Bureau. Such study shall in-
clude an analysis of—

(1) the impact of regulation on the financial
marketplace, including the effects on the safe-
ty and soundness of regulated entities, cost
and availability of credit, savings realized by
consumers, reductions in consumer paperwork
burden, changes in personal and small busi-
ness bankruptcy filings, and costs of compli-
ance with rules, including whether relevant
Federal agencies are applying sound cost-bene-
fit analysis in promulgating rules;

(2) efforts to avoid duplicative or conflicting
rulemakings, including an evaluation of the
consultative process under subparagraphs (B)
and (C) of section 5512(b)(2) of this title, infor-
mation requests, and examinations; and

(3) other matters related to the operations of
financial services regulations deemed by the
Comptroller General to be appropriate.

(b) Report

Not later than the end of the 30-day period fol-
lowing the completion of a study conducted pur-
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suant to subsection (a), the Comptroller General
shall issue a report to the Congress containing a
detailed description of all findings and conclu-
sions made by the Comptroller General in carry-
ing out such study, together with such recom-
mendations for legislative or administrative ac-
tion as the Comptroller General may determine
to be appropriate.

(Pub. L. 111-208, title X, §1016B, as added Pub. L.
112-10, div. B, title V, §1573(a), Apr. 15, 2011, 125
Stat. 138.)
REFERENCES IN TEXT
The date of the enactment of this Act, referred to in
subsec. (a), probably means the date of enactment of

Pub. L. 112-10, which enacted this section and was ap-
proved Apr. 15, 2011.

§ 5497. Funding; penalties and fines

(a) Transfer of funds from Board Of Governors
(1) In general

Each year (or quarter of such year), begin-
ning on the designated transfer date, and each
quarter thereafter, the Board of Governors
shall transfer to the Bureau from the com-
bined earnings of the Federal Reserve System,
the amount determined by the Director to be
reasonably necessary to carry out the authori-
ties of the Bureau under Federal consumer fi-
nancial law, taking into account such other
sums made available to the Bureau from the
preceding year (or quarter of such year).

(2) Funding cap

(A) In general

Notwithstanding paragraph (1), and in ac-
cordance with this paragraph, the amount
that shall be transferred to the Bureau in
each fiscal year shall not exceed a fixed per-
centage of the total operating expenses of
the Federal Reserve System, as reported in
the Annual Report, 2009, of the Board of Gov-
ernors, equal to—

(i) 10 percent of such expenses in fiscal

year 2011;

(ii) 11 percent of such expenses in fiscal
year 2012; and
(iii) 12 percent of such expenses in fiscal
year 2013, and in each year thereafter.
(B) Adjustment of amount

The dollar amount referred to in subpara-
graph (A)(iii) shall be adjusted annually,
using the percent increase, if any, in the em-
ployment cost index for total compensation
for State and local government workers pub-
lished by the Federal Government, or the
successor index thereto, for the 12-month pe-
riod ending on September 30 of the year pre-
ceding the transfer.

(C) Reviewability

Notwithstanding any other provision in
this title,! the funds derived from the Fed-
eral Reserve System pursuant to this sub-
section shall not be subject to review by the
Committees on Appropriations of the House
of Representatives and the Senate.

(3) Transition period

Beginning on July 21, 2010, and until the des-
ignated transfer date, the Board of Governors

1See References in Text note below.
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shall transfer to the Bureau the amount esti-
mated by the Secretary needed to carry out
the authorities granted to the Bureau under
Federal consumer financial law, from July 21,
2010 until the designated transfer date.

(4) Budget and financial management
(A) Financial operating plans and forecasts

The Director shall provide to the Director
of the Office of Management and Budget cop-
ies of the financial operating plans and fore-
casts of the Director, as prepared by the Di-
rector in the ordinary course of the oper-
ations of the Bureau, and copies of the quar-
terly reports of the financial condition and
results of operations of the Bureau, as pre-
pared by the Director in the ordinary course
of the operations of the Bureau.

(B) Financial statements

The Bureau shall prepare annually a state-
ment of—
(i) assets and liabilities and surplus or
deficit;
(ii) income and expenses; and
(iii) sources and application of funds.

(C) Financial management systems

The Bureau shall implement and maintain
financial management systems that comply
substantially with Federal financial man-
agement systems requirements and applica-
ble Federal accounting standards.

(D) Assertion of internal controls

The Director shall provide to the Comp-
troller General of the United States an as-
sertion as to the effectiveness of the internal
controls that apply to financial reporting by
the Bureau, using the standards established
in section 3512(c) of title 31.

(E) Rule of construction

This subsection may not be construed as
implying any obligation on the part of the
Director to consult with or obtain the con-
sent or approval of the Director of the Office
of Management and Budget with respect to
any report, plan, forecast, or other informa-
tion referred to in subparagraph (A) or any
jurisdiction or oversight over the affairs or
operations of the Bureau.

(F) Financial statements

The financial statements of the Bureau
shall not be consolidated with the financial
statements of either the Board of Governors
or the Federal Reserve System.

(5) Audit of the Bureau
(A) In general

The Comptroller General shall annually
audit the financial transactions of the Bu-
reau in accordance with the United States
generally accepted government auditing
standards, as may be prescribed by the
Comptroller General of the United States.
The audit shall be conducted at the place or a
places where accounts of the Bureau are nor-
mally kept. The representatives of the Gov-
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ing electronic records), reports, files, and all
other papers, automated data, things, or
property belonging to or under the control of
or used or employed by the Bureau pertain-
ing to its financial transactions and nec-
essary to facilitate the audit, and such rep-
resentatives shall be afforded full facilities
for verifying transactions with the balances
or securities held by depositories, fiscal
agents, and custodians. All such books, ac-
counts, documents, records, reports, files,
papers, and property of the Bureau shall re-
main in possession and custody of the Bu-
reau. The Comptroller General may obtain
and duplicate any such books, accounts, doc-
uments, records, working papers, automated
data and files, or other information relevant
to such audit without cost to the Comptrol-
ler General, and the right of access of the
Comptroller General to such information
shall be enforceable pursuant to section
716(c) of title 31.

(B) Report

The Comptroller General shall submit to
the Congress a report of each annual audit
conducted under this subsection. The report
to the Congress shall set forth the scope of
the audit and shall include the statement of
assets and liabilities and surplus or deficit,
the statement of income and expenses, the
statement of sources and application of
funds, and such comments and information
as may be deemed necessary to inform Con-
gress of the financial operations and condi-
tion of the Bureau, together with such rec-
ommendations with respect thereto as the
Comptroller General may deem advisable. A
copy of each report shall be furnished to the
President and to the Bureau at the time sub-
mitted to the Congress.

(C) Assistance and costs

For the purpose of conducting an audit
under this subsection, the Comptroller Gen-
eral may, in the discretion of the Comptrol-
ler General, employ by contract, without re-
gard to section 6101 of title 41, professional
services of firms and organizations of cer-
tified public accountants for temporary peri-
ods or for special purposes. Upon the request
of the Comptroller General, the Director of
the Bureau shall transfer to the Government
Accountability Office from funds available,
the amount requested by the Comptroller
General to cover the full costs of any audit
and report conducted by the Comptroller
General. The Comptroller General shall
credit funds transferred to the account es-
tablished for salaries and expenses of the
Government Accountability Office, and such
amount shall be available upon receipt and
without fiscal year limitation to cover the
full costs of the audit and report.

(b) Consumer Financial Protection Fund

) Separate fund in Federal Reserve estab-
lished

There is established in the Federal Reserve a

ernment Accountability Office shall have ac- separate fund, to be known as the ‘“‘Bureau of
cess to the personnel and to all books, ac- Consumer Financial Protection Fund” (re-
counts, documents, papers, records (includ- ferred to in this section as the ‘‘Bureau
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Fund’’). The Bureau Fund shall be maintained
and established at a Federal reserve bank, in
accordance with such requirements as the
Board of Governors may impose.

(2) Fund receipts

All amounts transferred to the Bureau under
subsection (a) shall be deposited into the Bu-
reau Fund.

(3) Investment authority

(A) Amounts in Bureau Fund may be in-
vested

The Bureau may request the Board of Gov-
ernors to direct the investment of the por-
tion of the Bureau Fund that is not, in the
judgment of the Bureau, required to meet
the current needs of the Bureau.

(B) Eligible investments

Investments authorized by this paragraph
shall be made in obligations of the United
States or obligations that are guaranteed as
to principal and interest by the United
States, with maturities suitable to the needs
of the Bureau Fund, as determined by the
Bureau.

(C) Interest and proceeds credited

The interest on, and the proceeds from the
sale or redemption of, any obligations held
in the Bureau Fund shall be credited to the
Bureau Fund.

(c) Use of funds

(1) In general

Funds obtained by, transferred to, or cred-
ited to the Bureau Fund shall be immediately
available to the Bureau and under the control
of the Director, and shall remain available
until expended, to pay the expenses of the Bu-
reau in carrying out its duties and responsibil-
ities. The compensation of the Director and
other employees of the Bureau and all other
expenses thereof may be paid from, obtained
by, transferred to, or credited to the Bureau
Fund under this section.

(2) Funds that are not Government funds

Funds obtained by or transferred to the Bu-
reau Fund shall not be construed to be Gov-
ernment funds or appropriated monies.

(3) Amounts not subject to apportionment

Notwithstanding any other provision of law,
amounts in the Bureau Fund and in the Civil
Penalty Fund established under subsection (d)
shall not be subject to apportionment for pur-
poses of chapter 15 of title 31 or under any
other authority.

(d) Penalties and fines

(1) Establishment of victims relief fund

There is established in the Federal Reserve a
separate fund, to be known as the ‘‘Consumer
Financial Civil Penalty Fund” (referred to in
this section as the ““Civil Penalty Fund’’). The
Civil Penalty Fund shall be maintained and
established at a Federal reserve bank, in ac-
cordance with such requirements as the Board
of Governors may impose. If the Bureau ob-
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eral consumer financial laws, the Bureau shall
deposit into the Civil Penalty Fund, the
amount of the penalty collected.

(2) Payment to victims

Amounts in the Civil Penalty Fund shall be
available to the Bureau, without fiscal year
limitation, for payments to the victims of ac-
tivities for which civil penalties have been im-
posed under the Federal consumer financial
laws. To the extent that such victims cannot
be located or such payments are otherwise not
practicable, the Bureau may use such funds for
the purpose of consumer education and finan-
cial literacy programs.

(e) Authorization of appropriations; annual re-

port

(1) Determination regarding need for appro-
priated funds

(A) In general

The Director is authorized to determine
that sums available to the Bureau under this
section will not be sufficient to carry out
the authorities of the Bureau under Federal
consumer financial law for the upcoming
year.

(B) Report required

When making a determination under sub-
paragraph (A), the Director shall prepare a
report regarding the funding of the Bureau,
including the assets and liabilities of the Bu-
reau, and the extent to which the funding
needs of the Bureau are anticipated to ex-
ceed the level of the amount set forth in sub-
section (a)(2). The Director shall submit the
report to the President and to the Commit-
tee on Appropriations of the Senate and the
Committee on Appropriations of the House
of Representatives.

(2) Authorization of appropriations

If the Director makes the determination and
submits the report pursuant to paragraph (1),
there are hereby authorized to be appropriated
to the Bureau, for the purposes of carrying out
the authorities granted in Federal consumer
financial law, $200,000,000 for each of fiscal
years 2010, 2011, 2012, 2013, and 2014.

(3) Apportionment

Notwithstanding any other provision of law,
the amounts in paragraph (2) shall be subject
to apportionment under section 1517 of title 31
and restrictions that generally apply to the
use of appropriated funds in title 31 and other
laws.

(4) Annual report

The Director shall prepare and submit a re-
port, on an annual basis, to the Committee on
Appropriations of the Senate and the Commit-
tee on Appropriations of the House of Rep-
resentatives regarding the financial operating
plans and forecasts of the Director, the finan-
cial condition and results of operations of the
Bureau, and the sources and application of
funds of the Bureau, including any funds ap-
propriated in accordance with this subsection.
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judicial or administrative action under Fed-

(Pub. L. 111-208, title X, §1017, July 21, 2010, 124
Stat. 1975.)
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REFERENCES IN TEXT

This title, referred to in subsec. (a)(2)(C), is title X of
Pub. L. 111-203, July 21, 2010, 124 Stat. 1955, known as
the Consumer Financial Protection Act of 2010, which
enacted this subchapter and enacted, amended, and re-
pealed numerous other sections and notes in the Code.
For complete classification of title X to the Code, see
Short Title note set out under section 5301 of this title
and Tables.

CODIFICATION

In subsec. (a)(5)(C), ‘‘section 6101 of title 41 sub-
stituted for ‘‘section 3709 of the Revised Statutes of the
United States (41 U.S.C. 5)” on authority of Pub. L.
111-350, §6(c), Jan. 4, 2011, 124 Stat. 3854, which Act en-
acted Title 41, Public Contracts.

PART B—GENERAL POWERS OF THE BUREAU

§5511. Purpose, objectives, and functions

(a) Purpose

The Bureau shall seek to implement and,
where applicable, enforce Federal consumer fi-
nancial law consistently for the purpose of en-
suring that all consumers have access to mar-
kets for consumer financial products and serv-
ices and that markets for consumer financial
products and services are fair, transparent, and
competitive.

(b) Objectives

The Bureau is authorized to exercise its au-
thorities under Federal consumer financial law
for the purposes of ensuring that, with respect
to consumer financial products and services—

(1) consumers are provided with timely and
understandable information to make respon-
sible decisions about financial transactions;

(2) consumers are protected from unfair, de-
ceptive, or abusive acts and practices and from
discrimination;

(3) outdated, unnecessary, or unduly burden-
some regulations are regularly identified and
addressed in order to reduce unwarranted reg-
ulatory burdens;

(4) Federal consumer financial law is en-
forced consistently, without regard to the
status of a person as a depository institution,
in order to promote fair competition; and

(5) markets for consumer financial products
and services operate transparently and effi-
ciently to facilitate access and innovation.

(¢) Functions

The primary functions of the Bureau are—

(1) conducting financial education programs;

(2) collecting, investigating, and responding
to consumer complaints;

(3) collecting, researching, monitoring, and
publishing information relevant to the func-
tioning of markets for consumer financial
products and services to identify risks to con-
sumers and the proper functioning of such
markets;

(4) subject to sections 5514 through 5516 of
this title, supervising covered persons for com-
pliance with Federal consumer financial law,
and taking appropriate enforcement action to
address violations of Federal consumer finan-
cial law;

(5) issuing rules, orders, and guidance imple-
menting Federal consumer financial law; and
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(6) performing such support activities as
may be necessary or useful to facilitate the
other functions of the Bureau.

(Pub. L. 111-203, title X, §1021, July 21, 2010, 124
Stat. 1979.)
EFFECTIVE DATE

Pub. L. 111-208, title X, §1029A, July 21, 2010, 124 Stat.
2005, provided that: ‘‘This subtitle [subtitle B
(§§1021-1029A), enacting this part] shall become effec-
tive on the designated transfer date, except that sec-
tions 1022, 1024, and 1025(e) [12 U.S.C. 5512, 5514, and
55615(e)] shall become effective on the date of enactment
of this Act [July 21, 2010].”

[The term ‘‘designated transfer date’’ is defined in
section 5481(9) of this title as the date established under
section 5582 of this title.]

§5512. Rulemaking authority
(a) In general

The Bureau is authorized to exercise its au-
thorities under Federal consumer financial law
to administer, enforce, and otherwise implement
the provisions of Federal consumer financial
law.

(b) Rulemaking, orders, and guidance

(1) General authority

The Director may prescribe rules and issue
orders and guidance, as may be necessary or
appropriate to enable the Bureau to admin-
ister and carry out the purposes and objectives
of the Federal consumer financial laws, and to
prevent evasions thereof.

(2) Standards for rulemaking

In prescribing a rule under the Federal con-
sumer financial laws—
(A) the Bureau shall consider—

(i) the potential benefits and costs to
consumers and covered persons, including
the potential reduction of access by con-
sumers to consumer financial products or
services resulting from such rule; and

(ii) the impact of proposed rules on cov-
ered persons, as described in section 5516 of
this title, and the impact on consumers in
rural areas;

(B) the Bureau shall consult with the ap-
propriate prudential regulators or other
Federal agencies prior to proposing a rule
and during the comment process regarding
consistency with prudential, market, or sys-
temic objectives administered by such agen-
cies; and

(C) if, during the consultation process de-
scribed in subparagraph (B), a prudential
regulator provides the Bureau with a written
objection to the proposed rule of the Bureau
or a portion thereof, the Bureau shall in-
clude in the adopting release a description of
the objection and the basis for the Bureau
decision, if any, regarding such objection,
except that nothing in this clause shall be
construed as altering or limiting the proce-
dures under section 5513 of this title that
may apply to any rule prescribed by the Bu-
reau.

(3) Exemptions
(A) In general

The Bureau, by rule, may conditionally or
unconditionally exempt any class of covered
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persons, service providers, or consumer fi-
nancial products or services, from any provi-
sion of this title,! or from any rule issued
under this title,! as the Bureau determines
necessary or appropriate to carry out the
purposes and objectives of this title,! taking
into consideration the factors in subpara-
graph (B).

(B) Factors

In issuing an exemption, as permitted
under subparagraph (A), the Bureau shall, as
appropriate, take into consideration—

(i) the total assets of the class of covered
persons;

(ii) the volume of transactions involving
consumer financial products or services in
which the class of covered persons en-
gages; and

(iii) existing provisions of law which are
applicable to the consumer financial prod-
uct or service and the extent to which such
provisions provide consumers with ade-
quate protections.

(4) Exclusive rulemaking authority
(A) In general

Notwithstanding any other provisions of
Federal law and except as provided in sec-
tion 55681(b)(5) of this title, to the extent that
a provision of Federal consumer financial
law authorizes the Bureau and another Fed-
eral agency to issue regulations under that
provision of law for purposes of assuring
compliance with Federal consumer financial
law and any regulations thereunder, the Bu-
reau shall have the exclusive authority to
prescribe rules subject to those provisions of
law.

(B) Deference

Notwithstanding any power granted to any
Federal agency or to the Council under this
title,! and subject to section 5581(b)(5)(E) of
this title, the deference that a court affords
to the Bureau with respect to a determina-
tion by the Bureau regarding the meaning or
interpretation of any provision of a Federal
consumer financial law shall be applied as if
the Bureau were the only agency authorized
to apply, enforce, interpret, or administer
the provisions of such Federal consumer fi-
nancial law.

A
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(B) understanding by consumers of the
risks of a type of consumer financial product
or service;

(C) the legal protections applicable to the
offering or provision of a consumer financial
product or service, including the extent to
which the law is likely to adequately protect
consumers;

(D) rates of growth in the offering or provi-
sion of a consumer financial product or serv-
ice;

(E) the extent, if any, to which the risks of
a consumer financial product or service may
disproportionately affect traditionally un-
derserved consumers; or

(F) the types, number, and other pertinent
characteristics of covered persons that offer
or provide the consumer financial product or
service.

(3) Significant findings

(A) In general

The Bureau shall publish not fewer than 1
report of significant findings of its monitor-
ing required by this subsection in each cal-
endar year, beginning with the first calendar
year that begins at least 1 year after the des-
ignated transfer date.

(B) Confidential information

The Bureau may make public such infor-
mation obtained by the Bureau under this
section as is in the public interest, through
aggregated reports or other appropriate for-
mats designed to protect confidential infor-
mation in accordance with paragraphs (4),
(6), (8), and (9).

(4) Collection of information

(A) In general

In conducting any monitoring or assess-
ment required by this section, the Bureau
shall have the authority to gather informa-
tion from time to time regarding the organi-
zation, business conduct, markets, and ac-
tivities of covered persons and service pro-
viders.

(B) Methodology

In order to gather information described in
subparagraph (A), the Bureau may—

(i) gather and compile information from

a variety of sources, including examina-

tion reports concerning covered persons or
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service providers, consumer complaints,
voluntary surveys and voluntary inter-
views of consumers, surveys and inter-
views with covered persons and service
providers, and review of available data-
bases; and

(ii) require covered persons and service
providers participating in consumer finan-
cial services markets to file with the Bu-
reau, under oath or otherwise, in such
form and within such reasonable period of
time as the Bureau may prescribe by rule
or order, annual or special reports, or an-
swers in writing to specific questions, fur-
nishing information described in para-
graph (4), as necessary for the Bureau to
fulfill the monitoring, assessment, and re-
porting responsibilities imposed by Con-
gress.

(¢) Monitoring
(1) In general

In order to support its rulemaking and other
functions, the Bureau shall monitor for risks
to consumers in the offering or provision of
consumer financial products or services, in-
cluding developments in markets for such
products or services.

(2) Considerations

In allocating its resources to perform the
monitoring required by this section, the Bu-
reau may consider, among other factors—

(A) likely risks and costs to consumers as-
sociated with buying or using a type of con-
sumer financial product or service;

1See References in Text note below.
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(C) Limitation

The Bureau may not use its authorities
under this paragraph to obtain records from
covered persons and service providers par-
ticipating in consumer financial services
markets for purposes of gathering or analyz-
ing the personally identifiable financial in-
formation of consumers.

(5) Limited information gathering

In order to assess whether a nondepository is
a covered person, as defined in section 5481 of
this title, the Bureau may require such non-
depository to file with the Bureau, under oath
or otherwise, in such form and within such
reasonable period of time as the Bureau may
prescribe by rule or order, annual or special
reports, or answers in writing to specific ques-
tions.

(6) Confidentiality rules
(A) Rulemaking

The Bureau shall prescribe rules regarding
the confidential treatment of information
obtained from persons in connection with
the exercise of its authorities under Federal
consumer financial law.

(B) Access by the Bureau to reports of other
regulators

(i) Examination and financial condition re-
ports

Upon providing reasonable assurances of
confidentiality, the Bureau shall have ac-
cess to any report of examination or finan-
cial condition made by a prudential regu-
lator or other Federal agency having juris-
diction over a covered person or service
provider, and to all revisions made to any
such report.

(ii) Provision of other reports to the Bu-
reau

In addition to the reports described in
clause (i), a prudential regulator or other
Federal agency having jurisdiction over a
covered person or service provider may, in
its discretion, furnish to the Bureau any
other report or other confidential super-
visory information concerning any insured
depository institution, credit union, or
other entity examined by such agency
under authority of any provision of Fed-
eral law.

(C) Access by other regulators to reports of
the Bureau

(i) Examination reports

Upon providing reasonable assurances of
confidentiality, a prudential regulator, a
State regulator, or any other Federal
agency having jurisdiction over a covered
person or service provider shall have ac-
cess to any report of examination made by
the Bureau with respect to such person,
and to all revisions made to any such re-
port.

(ii) Provision of other reports to other reg-
ulators

In addition to the reports described in
clause (i), the Bureau may, in its discre-
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tion, furnish to a prudential regulator or
other agency having jurisdiction over a
covered person or service provider any
other report or other confidential super-
visory information concerning such person
examined by the Bureau under the author-
ity of any other provision of Federal law.

(7) Registration
(A) In general

The Bureau may prescribe rules regarding
registration requirements applicable to a
covered person, other than an insured depos-
itory institution, insured credit union, or re-
lated person.

(B) Registration information

Subject to rules prescribed by the Bureau,
the Bureau may publicly disclose registra-
tion information to facilitate the ability of
consumers to identify covered persons that
are registered with the Bureau.

(C) Consultation with State agencies

In developing and implementing registra-
tion requirements under this paragraph, the
Bureau shall consult with State agencies re-
garding requirements or systems (including
coordinated or combined systems for reg-
istration), where appropriate.

(8) Privacy considerations

In collecting information from any person,
publicly releasing information held by the Bu-
reau, or requiring covered persons to publicly
report information, the Bureau shall take
steps to ensure that proprietary, personal, or
confidential consumer information that is pro-
tected from public disclosure under section
552(b) or 552a of title 5 or any other provision
of law, is not made public under this title.!

(9) Consumer privacy
(A) In general

The Bureau may not obtain from a covered
person or service provider any personally
identifiable financial information about a
consumer from the financial records of the
covered person or service provider, except—

(i) if the financial records are reasonably
described in a request by the Bureau and
the consumer provides written permission
for the disclosure of such information by
the covered person or service provider to
the Bureau; or

(ii) as may be specifically permitted or
required under other applicable provisions
of law and in accordance with the Right to

Financial Privacy Act of 1978 (12 U.S.C.

3401 et seq.).

(B) Treatment of covered person or service
provider

With respect to the application of any pro-
vision of the Right to Financial Privacy Act
of 1978,2 to a disclosure by a covered person
or service provider subject to this sub-
section, the covered person or service pro-
vider shall be treated as if it were a ‘‘finan-

280 in original. The comma probably should not appear.
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cial institution’, as defined in section 1101
of that Act (12 U.S.C. 3401).

(d) Assessment of significant rules
(1) In general

The Bureau shall conduct an assessment of
each significant rule or order adopted by the
Bureau under Federal consumer financial law.
The assessment shall address, among other
relevant factors, the effectiveness of the rule
or order in meeting the purposes and objec-
tives of this title! and the specific goals stated
by the Bureau. The assessment shall reflect
available evidence and any data that the Bu-
reau reasonably may collect.

(2) Reports

The Bureau shall publish a report of its as-
sessment under this subsection not later than
5 years after the effective date of the subject
rule or order.

(3) Public comment required

Before publishing a report of its assessment,
the Bureau shall invite public comment on
recommendations for modifying, expanding, or
eliminating the newly adopted significant rule
or order.

(Pub. L. 111-208, title X, §1022, July 21, 2010, 124
Stat. 1980.)

REFERENCES IN TEXT

This title, where footnoted in subsecs. (b)(3)(A),
(4)(B), (c)(8), and (d)(1), is title X of Pub. L. 111-203, July
21, 2010, 124 Stat. 1955, known as the Consumer Finan-
cial Protection Act of 2010, which enacted this sub-
chapter and enacted, amended, and repealed numerous
other sections and notes in the Code. For complete
classification of title X to the Code, see Short Title
note set out under section 5301 of this title and Tables.

The Right to Financial Privacy Act of 1978, referred
to in subsec. (¢)(9)(A)({i), (B), is title XI of Pub. L.
95-630, Nov. 10, 1978, 92 Stat. 3697, which is classified
generally to chapter 35 (§3401 et seq.) of this title. For
complete classification of this Act to the Code, see
Short Title note set out under section 3401 of this title
and Tables.

EFFECTIVE DATE

Section effective July 21, 2010, see section 1029A of
Pub. L. 111-203, set out as a note under section 5511 of
this title.

DESIGNATION OF RURAL AREA

Pub. L. 114-94, div. G, title LXXXIX, §89002, Dec. 4,
2015, 129 Stat. 1799, provided that:

‘‘(a) APPLICATION.—Not later than 90 days after the
date of the enactment of this Act [Dec. 4, 2015], the Bu-
reau of Consumer Financial Protection shall establish
an application process under which a person who lives
or does business in a State may, with respect to an area
identified by the person in such State that has not been
designated by the Bureau as a rural area for purposes
of a Federal consumer financial law (as defined under
section 1002 of the Consumer Financial Protection Act
of 2010 [12 U.S.C. 5481]), apply for such area to be so des-
ignated.

“(b) EVALUATION CRITERIA.—When evaluating an ap-
plication submitted under subsection (a), the Bureau
shall take into consideration the following factors:

‘(1) Criteria used by the Director of the Bureau of
the Census for classifying geographical areas as rural
or urban.

‘(2) Criteria used by the Director of the Office of
Management and Budget to designate counties as
metropolitan or micropolitan or neither.
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‘“(3) Criteria used by the Secretary of Agriculture
to determine property eligibility for rural develop-
ment programs.

‘“(4) The Department of Agriculture rural-urban
commuting area codes.

‘() A written opinion provided by the State’s bank
supervisor, as defined under section 3(r) of the Fed-
eral Deposit Insurance Act (12 U.S.C. 1813(r)).

“(6) Population density.

‘“(c) RULE OF CONSTRUCTION.—If, at any time prior to
the submission of an application under subsection (a),
the area subject to review has been designated as
nonrural by any Federal agency described under sub-
section (b) using any of the criteria described under
subsection (b), the Bureau shall not be required to con-
sider such designation in its evaluation.

““(d) PuBLic COMMENT PERIOD.—

‘(1) IN GENERAL.—Not later than 60 days after re-
ceiving an application submitted under subsection
(a), the Bureau shall—

“‘(A) publish such application in the Federal Reg-
ister; and

‘(B) make such application available for public
comment for not fewer than 90 days.

“(2) LIMITATION ON ADDITIONAL APPLICATIONS.—
Nothing in this section shall be construed to require
the Bureau, during the public comment period with
respect to an application submitted under subsection
(a), to accept an additional application with respect
to the area that is the subject of the initial applica-
tion.

‘“(e) DECISION ON DESIGNATION.—Not later than 90
days after the end of the public comment period under
subsection (d)(1) for an application, the Bureau shall—

‘(1) grant or deny such application, in whole or in
part; and

‘“(2) publish such grant or denial in the Federal
Register, along with an explanation of what factors
the Bureau relied on in making such determination.
‘“(f) SUBSEQUENT APPLICATIONS.—A decision by the

Bureau under subsection (e) to deny an application for
an area to be designated as a rural area shall not pre-
clude the Bureau from accepting a subsequent applica-
tion submitted under subsection (a) for such area to be
so designated, so long as such subsequent application is
made after the end of the 90-day period beginning on
the date that the Bureau denies the application under
subsection (e).

‘‘(g) SUNSET.—This section shall cease to have any
force or effect after the end of the 2-year period begin-
ning on the date of the enactment of this Act.”

§5513. Review of Bureau regulations
(a) Review of Bureau regulations

On the petition of a member agency of the
Council, the Council may set aside a final regu-
lation prescribed by the Bureau, or any provi-
sion thereof, if the Council decides, in accord-
ance with subsection (c¢), that the regulation or
provision would put the safety and soundness of
the United States banking system or the stabil-
ity of the financial system of the United States
at risk.

(b) Petition
(1) Procedure

An agency represented by a member of the
Council may petition the Council, in writing,
and in accordance with rules prescribed pursu-
ant to subsection (f), to stay the effectiveness
of, or set aside, a regulation if the member
agency filing the petition—

(A) has in good faith attempted to work
with the Bureau to resolve concerns regard-
ing the effect of the rule on the safety and
soundness of the United States banking sys-
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(1) service members and their families are
educated and empowered to make better in-
formed decisions regarding consumer financial
products and services offered by motor vehicle
dealers, with a focus on motor vehicle dealers
in the proximity of military installations; and

(2) complaints by service members and their
families concerning such motor vehicle deal-
ers are effectively monitored and responded
to, and where appropriate, enforcement action
is pursued by the authorized agencies.

(f) Definitions

For purposes of this section, the following
definitions shall apply:

(1) Motor vehicle

The term ‘‘motor vehicle”” means—

(A) any self-propelled vehicle designed for
transporting persons or property on a street,
highway, or other road;

(B) recreational boats and marine equip-
ment;

(C) motorcycles;

(D) motor homes, recreational vehicle
trailers, and slide-in campers, as those terms
are defined in sections 571.3 and 575.103 (d) of
title 49, Code of Federal Regulations, or any
successor thereto; and

(E) other vehicles that are titled and sold
through dealers.

(2) Motor vehicle dealer

The term ‘“‘motor vehicle dealer’’ means any
person or resident in the United States, or any
territory of the United States, who—

(A) is licensed by a State, a territory of
the United States, or the District of Colum-
bia to engage in the sale of motor vehicles;
and

(B) takes title to, holds an ownership in, or
takes physical custody of motor vehicles.

(Pub. L. 111-208, title X, §1029, July 21, 2010, 124
Stat. 2004.)

REFERENCES IN TEXT

This title, referred to in subsec. (¢), is title X of Pub.
L. 111-203, July 21, 2010, 124 Stat. 1955, known as the
Consumer Financial Protection Act of 2010, which en-
acted this subchapter and enacted, amended, and re-
pealed numerous other sections and notes in the Code.
For complete classification of title X to the Code, see
Short Title note set out under section 5301 of this title
and Tables.

Subtitle F, referred to in subsec. (c), is subtitle F
(8§1061-1067) of title X of Pub. L. 111-203, July 21, 2010,
124 Stat. 2035, which is classified generally to part F
(§5581 et seq.) of this subchapter. For complete classi-
fication of subtitle F to the Code, see Tables.

EFFECTIVE DATE

Section effective on the designated transfer date, see
section 1029A of Pub. L. 111-203, set out as a note under
section 5511 of this title.

PART C—SPECIFIC BUREAU AUTHORITIES
§5531. Prohibiting unfair, deceptive, or abusive
acts or practices

(a) In general
The Bureau may take any action authorized

under part E to prevent a covered person or
service provider from committing or engaging in
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an unfair, deceptive, or abusive act or practice
under Federal law in connection with any trans-
action with a consumer for a consumer financial
product or service, or the offering of a consumer
financial product or service.

(b) Rulemaking

The Bureau may prescribe rules applicable to
a covered person or service provider identifying
as unlawful unfair, deceptive, or abusive acts or
practices in connection with any transaction
with a consumer for a consumer financial prod-
uct or service, or the offering of a consumer fi-
nancial product or service. Rules under this sec-
tion may include requirements for the purpose
of preventing such acts or practices.

(c) Unfairness
(1) In general

The Bureau shall have no authority under
this section to declare an act or practice in
connection with a transaction with a con-
sumer for a consumer financial product or
service, or the offering of a consumer financial
product or service, to be unlawful on the
grounds that such act or practice is unfair, un-
less the Bureau has a reasonable basis to con-
clude that—

(A) the act or practice causes or is likely
to cause substantial injury to consumers
which is not reasonably avoidable by con-
sumers; and

(B) such substantial injury is not out-
weighed by countervailing benefits to con-
sumers or to competition.

(2) Consideration of public policies

In determining whether an act or practice is
unfair, the Bureau may consider established
public policies as evidence to be considered
with all other evidence. Such public policy
considerations may not serve as a primary
basis for such determination.

(d) Abusive

The Bureau shall have no authority under this
section to declare an act or practice abusive in
connection with the provision of a consumer fi-
nancial product or service, unless the act or
practice—

(1) materially interferes with the ability of a
consumer to understand a term or condition of

a consumer financial product or service; or

(2) takes unreasonable advantage of—

(A) a lack of understanding on the part of
the consumer of the material risks, costs, or
conditions of the product or service;

(B) the inability of the consumer to pro-
tect the interests of the consumer in select-
ing or using a consumer financial product or
service; or

(C) the reasonable reliance by the con-
sumer on a covered person to act in the in-
terests of the consumer.

(e) Consultation

In prescribing rules under this section, the Bu-
reau shall consult with the Federal banking
agencies, or other Federal agencies, as appro-
priate, concerning the consistency of the pro-
posed rule with prudential, market, or systemic
objectives administered by such agencies.
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(f) Consideration of seasonal income

The rules of the Bureau under this section
shall provide, with respect to an extension of
credit secured by residential real estate or a
dwelling, if documented income of the borrower,
including income from a small business, is a re-
payment source for an extension of credit se-
cured by residential real estate or a dwelling,
the creditor may consider the seasonality and
irregularity of such income in the underwriting
of and scheduling of payments for such credit.

(Pub. L. 111-203, title X, §1031, July 21, 2010, 124
Stat. 2005.)

EFFECTIVE DATE

Pub. L. 111-203, title X, §1037, July 21, 2010, 124 Stat.
2011, provided that: ‘‘This subtitle [subtitle C
(§§1031-1037), enacting this part] shall take effect on the
designated transfer date.”’

[The term ‘‘designated transfer date’ is defined in
section 5481(9) of this title as the date established under
section 5582 of this title.]

§ 5532. Disclosures
(a) In general

The Bureau may prescribe rules to ensure that
the features of any consumer financial product
or service, both initially and over the term of
the product or service, are fully, accurately, and
effectively disclosed to consumers in a manner
that permits consumers to understand the costs,
benefits, and risks associated with the product
or service, in light of the facts and circum-
stances.

(b) Model disclosures
(1) In general

Any final rule prescribed by the Bureau
under this section requiring disclosures may
include a model form that may be used at the
option of the covered person for provision of
the required disclosures.

(2) Format

A model form issued pursuant to paragraph
(1) shall contain a clear and conspicuous dis-
closure that, at a minimum—

(A) uses plain language comprehensible to
consumers;

(B) contains a clear format and design,
such as an easily readable type font; and

(C) succinctly explains the information
that must be communicated to the con-
sumer.

(3) Consumer testing

Any model form issued pursuant to this sub-
section shall be validated through consumer
testing.

(c) Basis for rulemaking

In prescribing rules under this section, the Bu-
reau shall consider available evidence about
consumer awareness, understanding of, and re-
sponses to disclosures or communications about
the risks, costs, and benefits of consumer finan-
cial products or services.

(d) Safe harbor
Any covered person that uses a model form in-

cluded with a rule issued under this section
shall be deemed to be in compliance with the
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disclosure requirements of this section with re-
spect to such model form.

(e) Trial disclosure programs
(1) In general

The Bureau may permit a covered person to
conduct a trial program that is limited in
time and scope, subject to specified standards
and procedures, for the purpose of providing
trial disclosures to consumers that are de-
signed to improve upon any model form issued
pursuant to subsection (b)(1), or any other
model form issued to implement an enumer-
ated statute, as applicable.

(2) Safe harbor

The standards and procedures issued by the
Bureau shall be designed to encourage covered
persons to conduct trial disclosure programs.
For the purposes of administering this sub-
section, the Bureau may establish a limited
period during which a covered person conduct-
ing a trial disclosure program shall be deemed
to be in compliance with, or may be exempted
from, a requirement of a rule or an enumer-
ated consumer law.

(3) Public disclosure

The rules of the Bureau shall provide for
public disclosure of trial disclosure programs,
which public disclosure may be limited, to the
extent necessary to encourage covered persons
to conduct effective trials.

(f) Combined mortgage loan disclosure

Not later than 1 year after the designated
transfer date, the Bureau shall propose for pub-
lic comment rules and model disclosures that
combine the disclosures required under the
Truth in Lending Act [15 U.S.C. 1601 et seq.] and
sections 2603 and 2604 of this title, into a single,
integrated disclosure for mortgage loan trans-
actions covered by those laws, unless the Bureau
determines that any proposal issued by the
Board of Governors and the Secretary of Hous-
ing and Urban Development carries out the
same purpose.

(Pub. L. 111-208, title X, §1032, July 21, 2010, 124
Stat. 2006.)

REFERENCES IN TEXT

The Truth in Lending Act, referred to in subsec. (f),
is title I of Pub. L. 90-321, May 29, 1968, 82 Stat. 146,
which is classified generally to subchapter I (§1601 et
seq.) of chapter 41 of Title 15, Commerce and Trade. For
complete classification of this Act to the Code, see
Short Title note set out under section 1601 of Title 15
and Tables.

EFFECTIVE DATE

Section effective on the designated transfer date, see
section 1037 of Pub. L. 111-203, set out as a note under
section 5531 of this title.

§5533. Consumer rights to access information
(a) In general

Subject to rules prescribed by the Bureau, a
covered person shall make available to a con-
sumer, upon request, information in the control
or possession of the covered person concerning
the consumer financial product or service that
the consumer obtained from such covered per-
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(Pub. L. 111-208, title X, §1034, July 21, 2010, 124
Stat. 2008.)

EFFECTIVE DATE

Section effective on the designated transfer date, see
section 1037 of Pub. L. 111-203, set out as a note under
section 5531 of this title.

§5535. Private Education Loan Ombudsman
(a) Establishment

The Secretary, in consultation with the Direc-
tor, shall designate a Private Education Loan
Ombudsman (in this section referred to as the
“Ombudsman’’) within the Bureau, to provide
timely assistance to borrowers of private edu-
cation loans.

(b) Public information

The Secretary and the Director shall dissemi-
nate information about the availability and
functions of the Ombudsman to borrowers and
potential borrowers, as well as institutions of
higher education, lenders, guaranty agencies,
loan servicers, and other participants in private
education student loan programs.

(¢) Functions of Ombudsman

The Ombudsman designated under this sub-
section shall—

(1) in accordance with regulations of the Di-
rector, receive, review, and attempt to resolve
informally complaints from borrowers of loans
described in subsection (a), including, as ap-
propriate, attempts to resolve such complaints
in collaboration with the Department of Edu-
cation and with institutions of higher edu-
cation, lenders, guaranty agencies, loan serv-
icers, and other participants in private edu-
cation loan programs;

(2) not later than 90 days after the des-
ignated transfer date, establish a memoran-
dum of understanding with the student loan
ombudsman established under section 1018(f)
of title 20, to ensure coordination in providing
assistance to and serving borrowers seeking to
resolve complaints related to their private
education or Federal student loans;

(3) compile and analyze data on borrower
complaints regarding private education loans;
and

(4) make appropriate recommendations to
the Director, the Secretary, the Secretary of
Education, the Committee on Banking, Hous-
ing, and Urban Affairs and the Committee on
Health, Education, Labor, and Pensions of the
Senate and the Committee on Financial Serv-
ices and the Committee on Education and
Labor of the House of Representatives.

(d) Annual reports
(1) In general

The Ombudsman shall prepare an annual re-
port that describes the activities, and evalu-
ates the effectiveness of the Ombudsman dur-
ing the preceding year.

(2) Submission

The report required by paragraph (1) shall be
submitted on the same date annually to the
Secretary, the Secretary of Education, the
Committee on Banking, Housing, and Urban
Affairs and the Committee on Health, Edu-
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cation, Labor, and Pensions of the Senate and
the Committee on Financial Services and the
Committee on Education and Labor of the
House of Representatives.

(e) Definitions

For purposes of this section, the terms ‘‘pri-
vate education loan” and ‘‘institution of higher
education” have the same meanings as in sec-
tion 1650 of title 15.

(Pub. L. 111-203, title X, §1035, July 21, 2010, 124
Stat. 2009.)

CHANGE OF NAME

Committee on Education and Labor of House of Rep-
resentatives changed to Committee on Education and
the Workforce of House of Representatives by House
Resolution No. 5, One Hundred Twelfth Congress, Jan.
5, 2011.

EFFECTIVE DATE

Section effective on the designated transfer date, see
section 1037 of Pub. L. 111-203, set out as a note under
section 5531 of this title.

§5536. Prohibited acts

(a) In general

It shall be unlawful for—
(1) any covered person or service provider—
(A) to offer or provide to a consumer any
financial product or service not in conform-
ity with Federal consumer financial law, or
otherwise commit any act or omission in
violation of a Federal consumer financial
law; or
(B) to engage in any unfair, deceptive, or
abusive act or practice;

(2) any covered person or service provider to
fail or refuse, as required by Federal consumer
financial law, or any rule or order issued by
the Bureau thereunder—

(A) to permit access to or copying of
records;

(B) to establish or maintain records; or

(C) to make reports or provide information
to the Bureau; or

(3) any person to knowingly or recklessly
provide substantial assistance to a covered
person or service provider in violation of the
provisions of section 5531 of this title, or any
rule or order issued thereunder, and notwith-
standing any provision of this title,! the pro-
vider of such substantial assistance shall be
deemed to be in violation of that section to
the same extent as the person to whom such
assistance is provided.

(b) Exception

No person shall be held to have violated sub-
section (a)(1) solely by virtue of providing or
selling time or space to a covered person or serv-
ice provider placing an advertisement.

(Pub. L. 111-203, title X, §1036, July 21, 2010, 124
Stat. 2010.)
REFERENCES IN TEXT

This title, where footnoted in subsec. (a)(3), is title X
of Pub. L. 111-203, July 21, 2010, 124 Stat. 1955, known as

1See References in Text note below.
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the Consumer Financial Protection Act of 2010, which
enacted this subchapter and enacted, amended, and re-
pealed numerous other sections and notes in the Code.
For complete classification of title X to the Code, see
Short Title note set out under section 5301 of this title
and Tables.

EFFECTIVE DATE
Section effective on the designated transfer date, see

section 1037 of Pub. L. 111-203, set out as a note under
section 5531 of this title.

§5537. Senior investor protections
(a) Definitions
As used in this section—
(1) the term ‘‘eligible entity’ means—

(A) a securities commission (or any agency
or office performing like functions) of a
State that the Office determines has adopted
rules on the appropriate use of designations
in the offer or sale of securities or the provi-
sion of investment advice that meet or ex-
ceed the minimum requirements of the
NASAA Model Rule on the Use of Senior-
Specific Certifications and Professional Des-
ignations (or any successor thereto);

(B) the insurance commission (or any
agency or office performing like functions)
of any State that the Office determines
has—

(i) adopted rules on the appropriate use
of designations in the sale of insurance
products that, to the extent practicable,
conform to the minimum requirements of
the National Association of Insurance
Commissioners Model Regulation on the
Use of Senior-Specific Certifications and
Professional Designations in the Sale of
Life Insurance and Annuities (or any suc-
cessor thereto); and

(ii) adopted rules with respect to fidu-
ciary or suitability requirements in the
sale of annuities that meet or exceed the
minimum requirements established by the
Suitability in Annuity Transactions Model
Regulation of the National Association of
Insurance Commissioners (or any succes-
sor thereto); or

(C) a consumer protection agency of any
State, if—

(i) the securities commission (or any
agency or office performing like functions)
of the State is eligible under subparagraph
(A); or

(ii) the insurance commission (or any
agency or office performing like functions)
of the State is eligible under subparagraph
(B);

(2) the term ‘‘financial product” means a se-
curity, an insurance product (including an in-
surance product that pays a return, whether
fixed or variable), a bank product, and a loan
product;

(3) the term ‘‘misleading designation’—

(A) means a certification, professional des-
ignation, or other purported credential that
indicates or implies that a salesperson or ad-
viser has special certification or training in
advising or servicing seniors; and

(B) does not include a certification, profes-
sional designation, license, or other creden-
tial that—
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(i) was issued by or obtained from an
academic institution having regional ac-
creditation;

(ii) meets the standards for -certifi-
cations and professional designations out-
lined by the NASAA Model Rule on the
Use of Senior-Specific Certifications and
Professional Designations (or any succes-
sor thereto) or by the Model Regulations
on the Use of Senior-Specific Certifi-
cations and Professional Designations in
the Sale of Life Insurance and Annuities,
adopted by the National Association of In-
surance Commissioners (or any successor
thereto); or

(iii) was issued by or obtained from a
State;

(4) the term ‘‘misleading or fraudulent mar-
keting”” means the use of a misleading des-
ignation by a person that sells to or advises a
senior in connection with the sale of a finan-
cial product;

(5) the term ‘“NASAA” means the North
American Securities Administrators Associa-
tion;

(6) the term ‘‘Office’” means the Office of Fi-
nancial Literacy of the Bureau;

(7) the term ‘‘senior’” means any individual
who has attained the age of 62 years or older;
and

(8) the term ‘‘State’ has the same meaning
as in section 78c(a) of title 15.

(b) Grants to States for enhanced protection of

seniors from being misled by false designa-
tions

The Office shall establish a program under

which the Office may make grants to States or
eligible entities—

(1) to hire staff to identify, investigate, and
prosecute (through civil, administrative, or
criminal enforcement actions) cases involving
misleading or fraudulent marketing;

(2) to fund technology, equipment, and train-
ing for regulators, prosecutors, and law en-
forcement officers, in order to identify sales-
persons and advisers who target seniors
through the use of misleading designations;

(3) to fund technology, equipment, and train-
ing for prosecutors to increase the successful
prosecution of salespersons and advisers who
target seniors with the use of misleading des-
ignations;

(4) to provide educational materials and
training to regulators on the appropriateness
of the use of designations by salespersons and
advisers in connection with the sale and mar-
keting of financial products;

(5) to provide educational materials and
training to seniors to increase awareness and
understanding of misleading or fraudulent
marketing;

(6) to develop comprehensive plans to com-
bat misleading or fraudulent marketing of fi-
nancial products to seniors; and

(7) to enhance provisions of State law to pro-
vide protection for seniors against misleading
or fraudulent marketing.

(¢) Applications

A State or eligible entity desiring a grant

under this section shall submit an application to
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reau who is charged with the duty of enforcing
or carrying into effect any Federal consumer
financial law.
(3) Custodian

The term ‘‘custodian” means the custodian
or any deputy custodian designated by the Bu-
reau.

(4) Documentary material

The term ‘‘documentary material”’ includes
the original or any copy of any book, docu-
ment, record, report, memorandum, paper,
communication, tabulation, chart, logs, elec-
tronic files, or other data or data compilations
stored in any medium.

(5) Violation

The term ‘‘violation’” means any act or
omission that, if proved, would constitute a
violation of any provision of Federal consumer
financial law.

(Pub. L. 111-208, title X, §1051, July 21, 2010, 124
Stat. 2018.)

EFFECTIVE DATE

Pub. L. 111-203, title X, §1058, July 21, 2010, 124 Stat.
2035, provided that: ‘‘This subtitle [subtitle E
(§§1051-1058), enacting this part] shall become effective
on the designated transfer date.”

[The term ‘‘designated transfer date’ is defined in
section 5481(9) of this title as the date established under
section 5582 of this title.]

§5562. Investigations and administrative discov-
ery
(a) Joint investigations
(1) In general

The Bureau or, where appropriate, a Bureau
investigator, may engage in joint investiga-
tions and requests for information, as author-
ized under this title.?

(2) Fair lending

The authority under paragraph (1) includes
matters relating to fair lending, and where ap-
propriate, joint investigations with, and re-
quests for information from, the Secretary of
Housing and Urban Development, the Attor-
ney General of the United States, or both.

(b) Subpoenas
(1) In general

The Bureau or a Bureau investigator may
issue subpoenas for the attendance and testi-
mony of witnesses and the production of rel-
evant papers, books, documents, or other ma-
terial in connection with hearings under this
title.1
(2) Failure to obey

In the case of contumacy or refusal to obey
a subpoena issued pursuant to this paragraph
and served upon any person, the district court
of the United States for any district in which
such person is found, resides, or transacts
business, upon application by the Bureau or a
Bureau investigator and after notice to such
person, may issue an order requiring such per-
son to appear and give testimony or to appear
and produce documents or other material.

1See References in Text note below.

,_.
I
oy
o>
Z|
A
2

Filed: 03/10/2017

AND BANKING Page 1912

(3) Contempt

Any failure to obey an order of the court
under this subsection may be punished by the
court as a contempt thereof.

(c) Demands
(1) In general

Whenever the Bureau has reason to believe
that any person may be in possession, custody,
or control of any documentary material or
tangible things, or may have any information,
relevant to a violation, the Bureau may, be-
fore the institution of any proceedings under
the Federal consumer financial law, issue in
writing, and cause to be served upon such per-
son, a civil investigative demand requiring
such person to—

(A) produce such documentary material
for inspection and copying or reproduction
in the form or medium requested by the Bu-
reau;

(B) submit such tangible things;

(C) file written reports or answers to ques-
tions;

(D) give oral testimony concerning docu-
mentary material, tangible things, or other
information; or

(E) furnish any combination of such mate-
rial, answers, or testimony.

(2) Requirements

Each civil investigative demand shall state
the nature of the conduct constituting the al-
leged violation which is under investigation
and the provision of law applicable to such
violation.

(3) Production of documents

Each civil investigative demand for the pro-
duction of documentary material shall—

(A) describe each class of documentary
material to be produced under the demand
with such definiteness and certainty as to
permit such material to be fairly identified;

(B) prescribe a return date or dates which
will provide a reasonable period of time
within which the material so demanded may
be assembled and made available for inspec-
tion and copying or reproduction; and

(C) identify the custodian to whom such
material shall be made available.

(4) Production of things

Each civil investigative demand for the sub-
mission of tangible things shall—

(A) describe each class of tangible things
to be submitted under the demand with such
definiteness and certainty as to permit such
things to be fairly identified;

(B) prescribe a return date or dates which
will provide a reasonable period of time
within which the things so demanded may be
assembled and submitted; and

(C) identify the custodian to whom such
things shall be submitted.

(5) Demand for written reports or answers

Each civil investigative demand for written
reports or answers to questions shall—
(A) propound with definiteness and cer-
tainty the reports to be produced or the
questions to be answered;
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(B) prescribe a date or dates at which time
written reports or answers to questions shall
be submitted; and

(C) identify the custodian to whom such
reports or answers shall be submitted.

(6) Oral testimony

Each civil investigative demand for the giv-
ing of oral testimony shall—
(A) prescribe a date, time, and place at
which oral testimony shall be commenced;
and
(B) identify a Bureau investigator who
shall conduct the investigation and the cus-
todian to whom the transcript of such inves-
tigation shall be submitted.
(7) Service

Any civil investigative demand issued, and
any enforcement petition filed, under this sec-
tion may be served—

(A) by any Bureau investigator at any
place within the territorial jurisdiction of
any court of the United States; and

(B) upon any person who is not found with-
in the territorial jurisdiction of any court of
the United States—

(i) in such manner as the Federal Rules
of Civil Procedure prescribe for service in

a foreign nation; and

(ii) to the extent that the courts of the

United States have authority to assert ju-

risdiction over such person, consistent

with due process, the United States Dis-
trict Court for the District of Columbia
shall have the same jurisdiction to take
any action respecting compliance with
this section by such person that such dis-
trict court would have if such person were
personally within the jurisdiction of such
district court.

(8) Method of service

Service of any civil investigative demand or
any enforcement petition filed under this sec-
tion may be made upon a person, including
any legal entity, by—

(A) delivering a duly executed copy of such
demand or petition to the individual or to
any partner, executive officer, managing
agent, or general agent of such person, or to
any agent of such person authorized by ap-
pointment or by law to receive service of
process on behalf of such person;

(B) delivering a duly executed copy of such
demand or petition to the principal office or
place of business of the person to be served;
or

(C) depositing a duly executed copy in the
United States mails, by registered or cer-
tified mail, return receipt requested, duly
addressed to such person at the principal of-
fice or place of business of such person.

(9) Proof of service

(A) In general

A verified return by the individual serving
any civil investigative demand or any en-
forcement petition filed under this section
setting forth the manner of such service
shall be proof of such service.

(B) Return receipts

In the case of service by registered or cer-
tified mail, such return shall be accom-
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panied by the return post office receipt of

delivery of such demand or enforcement pe-

tition.
(10) Production of documentary material

The production of documentary material in
response to a civil investigative demand shall
be made under a sworn certificate, in such
form as the demand designates, by the person,
if a natural person, to whom the demand is di-
rected or, if not a natural person, by any per-
son having knowledge of the facts and circum-
stances relating to such production, to the ef-
fect that all of the documentary material re-
quired by the demand and in the possession,
custody, or control of the person to whom the
demand is directed has been produced and
made available to the custodian.
(11) Submission of tangible things

The submission of tangible things in re-
sponse to a civil investigative demand shall be
made under a sworn certificate, in such form
as the demand designates, by the person to
whom the demand is directed or, if not a natu-
ral person, by any person having knowledge of
the facts and circumstances relating to such
production, to the effect that all of the tan-
gible things required by the demand and in the
possession, custody, or control of the person to
whom the demand is directed have been sub-
mitted to the custodian.

(12) Separate answers

Each reporting requirement or question in a
civil investigative demand shall be answered
separately and fully in writing under oath, un-
less it is objected to, in which event the rea-
sons for the objection shall be stated in lieu of
an answer, and it shall be submitted under a
sworn certificate, in such form as the demand
designates, by the person, if a natural person,
to whom the demand is directed or, if not a
natural person, by any person responsible for
answering each reporting requirement or ques-
tion, to the effect that all information re-
quired by the demand and in the possession,
custody, control, or knowledge of the person
to whom the demand is directed has been sub-
mitted.

(13) Testimony
(A) In general
(i) Oath and recordation

The examination of any person pursuant
to a demand for oral testimony served
under this subsection shall be taken before
an officer authorized to administer oaths
and affirmations by the laws of the United
States or of the place at which the exam-
ination is held. The officer before whom
oral testimony is to be taken shall put the
witness on oath or affirmation and shall
personally, or by any individual acting
under the direction of and in the presence
of the officer, record the testimony of the
witness.

(ii) Transcription

The testimony shall be taken steno-
graphically and transcribed.
(iii) Transmission to custodian

After the testimony is fully transcribed,
the officer investigator before whom the
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testimony is taken shall promptly trans-
mit a copy of the transcript of the testi-
mony to the custodian.

(B) Parties present

Any Bureau investigator before whom oral
testimony is to be taken shall exclude from
the place where the testimony is to be taken
all other persons, except the person giving
the testimony, the attorney for that person,
the officer before whom the testimony is to
be taken, an investigator or representative
of an agency with which the Bureau is en-
gaged in a joint investigation, and any ste-
nographer taking such testimony.

(C) Location

The oral testimony of any person taken
pursuant to a civil investigative demand
shall be taken in the judicial district of the
United States in which such person resides,
is found, or transacts business, or in such
other place as may be agreed upon by the
Bureau investigator before whom the oral
testimony of such person is to be taken and
such person.

(D) Attorney representation

(i) In general

Any person compelled to appear under a
civil investigative demand for oral testi-
mony pursuant to this section may be ac-
companied, represented, and advised by an
attorney.

(ii) Authority

The attorney may advise a person de-
scribed in clause (i), in confidence, either
upon the request of such person or upon
the initiative of the attorney, with respect
to any question asked of such person.

(iii) Objections

A person described in clause (i), or the
attorney for that person, may object on
the record to any question, in whole or in
part, and such person shall briefly state
for the record the reason for the objection.
An objection may properly be made, re-
ceived, and entered upon the record when
it is claimed that such person is entitled
to refuse to answer the question on
grounds of any constitutional or other
legal right or privilege, including the
privilege against self-incrimination, but
such person shall not otherwise object to
or refuse to answer any question, and such
person or attorney shall not otherwise in-
terrupt the oral examination.

(iv) Refusal to answer

If a person described in clause (i) refuses
to answer any question—

(I) the Bureau may petition the dis-
trict court of the United States pursuant
to this section for an order compelling
such person to answer such question; and

(IT) if the refusal is on grounds of the
privilege against self-incrimination, the
testimony of such person may be com-
pelled in accordance with the provisions
of section 6004 of title 18.

(E) Transcripts

For purposes of this subsection—
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(i) after the testimony of any witness is
fully transcribed, the Bureau investigator
shall afford the witness (who may be ac-
companied by an attorney) a reasonable
opportunity to examine the transcript;

(ii) the transcript shall be read to or by
the witness, unless such examination and
reading are waived by the witness;

(iii) any changes in form or substance
which the witness desires to make shall be
entered and identified upon the transcript
by the Bureau investigator, with a state-
ment of the reasons given by the witness
for making such changes;

(iv) the transcript shall be signed by the
witness, unless the witness in writing
waives the signing, is ill, cannot be found,
or refuses to sign; and

(v) if the transcript is not signed by the
witness during the 30-day period following
the date on which the witness is first af-
forded a reasonable opportunity to exam-
ine the transcript, the Bureau investigator
shall sign the transcript and state on the
record the fact of the waiver, illness, ab-
sence of the witness, or the refusal to sign,
together with any reasons given for the
failure to sign.

(F) Certification by investigator

The Bureau investigator shall certify on
the transcript that the witness was duly
sworn by him or her and that the transcript
is a true record of the testimony given by
the witness, and the Bureau investigator
shall promptly deliver the transcript or send
it by registered or certified mail to the cus-
todian.

(G) Copy of transcript

The Bureau investigator shall furnish a
copy of the transcript (upon payment of rea-
sonable charges for the transcript) to the
witness only, except that the Bureau may
for good cause limit such witness to inspec-
tion of the official transcript of his testi-
mony.

(H) Witness fees

Any witness appearing for the taking of
oral testimony pursuant to a civil investiga-
tive demand shall be entitled to the same
fees and mileage which are paid to witnesses
in the district courts of the United States.

(d) Confidential treatment of demand material
(1) In general

Documentary materials and tangible things
received as a result of a civil investigative de-
mand shall be subject to requirements and
procedures regarding confidentiality, in ac-
cordance with rules established by the Bureau.

(2) Disclosure to Congress

No rule established by the Bureau regarding
the confidentiality of materials submitted to,
or otherwise obtained by, the Bureau shall be
intended to prevent disclosure to either House
of Congress or to an appropriate committee of
the Congress, except that the Bureau is per-
mitted to adopt rules allowing prior notice to
any party that owns or otherwise provided the
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material to the Bureau and had designated
such material as confidential.

(e) Petition for enforcement
(1) In general

Whenever any person fails to comply with
any civil investigative demand duly served
upon him under this section, or whenever sat-
isfactory copying or reproduction of material
requested pursuant to the demand cannot be
accomplished and such person refuses to sur-
render such material, the Bureau, through
such officers or attorneys as it may designate,
may file, in the district court of the United
States for any judicial district in which such
person resides, is found, or transacts business,
and serve upon such person, a petition for an
order of such court for the enforcement of this
section.

(2) Service of process

All process of any court to which application
may be made as provided in this subsection
may be served in any judicial district.

() Petition for order modifying or setting aside
demand

(1) In general

Not later than 20 days after the service of
any civil investigative demand upon any per-
son under subsection (b), or at any time before
the return date specified in the demand,
whichever period is shorter, or within such pe-
riod exceeding 20 days after service or in ex-
cess of such return date as may be prescribed
in writing, subsequent to service, by any Bu-
reau investigator named in the demand, such
person may file with the Bureau a petition for
an order by the Bureau modifying or setting
aside the demand.

(2) Compliance during pendency

The time permitted for compliance with the
demand in whole or in part, as determined
proper and ordered by the Bureau, shall not
run during the pendency of a petition under
paragraph (1) at the Bureau, except that such
person shall comply with any portions of the
demand not sought to be modified or set aside.

(3) Specific grounds

A petition under paragraph (1) shall specify
each ground upon which the petitioner relies
in seeking relief, and may be based upon any
failure of the demand to comply with the pro-
visions of this section, or upon any constitu-
tional or other legal right or privilege of such
person.

(g) Custodial control

At any time during which any custodian is in
custody or control of any documentary mate-
rial, tangible things, reports, answers to ques-
tions, or transcripts of oral testimony given by
any person in compliance with any civil inves-
tigative demand, such person may file, in the
district court of the United States for the judi-
cial district within which the office of such cus-
todian is situated, and serve upon such custo-
dian, a petition for an order of such court re-
quiring the performance by such custodian of
any duty imposed upon him by this section or
rule promulgated by the Bureau.
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(h) Jurisdiction of court
(1) In general

Whenever any petition is filed in any dis-
trict court of the United States under this sec-
tion, such court shall have jurisdiction to hear
and determine the matter so presented, and to
enter such order or orders as may be required
to carry out the provisions of this section.

(2) Appeal

Any final order entered as described in para-
graph (1) shall be subject to appeal pursuant to
section 1291 of title 28.

(Pub. L. 111-208, title X, §10562, July 21, 2010, 124
Stat. 2019.)

REFERENCES IN TEXT

This title, referred to in subsecs. (a)(1) and (b)(1), is
title X of Pub. L. 111-203, July 21, 2010, 124 Stat. 1955,
known as the Consumer Financial Protection Act of
2010, which enacted this subchapter and enacted,
amended, and repealed numerous other sections and
notes in the Code. For complete classification of title
X to the Code, see Short Title note set out under sec-
tion 5301 of this title and Tables.

EFFECTIVE DATE

Section effective on the designated transfer date, see
section 1058 of Pub. L. 111-203, set out as a note under
section 5561 of this title.

§5563. Hearings and adjudication proceedings
(a) In general

The Bureau is authorized to conduct hearings
and adjudication proceedings with respect to
any person in the manner prescribed by chapter
5 of title 5 in order to ensure or enforce compli-
ance with—

(1) the provisions of this title,! including any
rules prescribed by the Bureau under this
title;! and

(2) any other Federal law that the Bureau is
authorized to enforce, including an enumer-
ated consumer law, and any regulations or
order prescribed thereunder, unless such Fed-
eral law specifically limits the Bureau from
conducting a hearing or adjudication proceed-
ing and only to the extent of such limitation.

(b) Special rules for cease-and-desist proceedings
(1) Orders authorized
(A) In general

If, in the opinion of the Bureau, any cov-
ered person or service provider is engaging
or has engaged in an activity that violates a
law, rule, or any condition imposed in writ-
ing on the person by the Bureau, the Bureau
may, subject to sections 5514, 5515, and 5516
of this title, issue and serve upon the cov-
ered person or service provider a notice of
charges in respect thereof.

(B) Content of notice

The notice under subparagraph (A) shall
contain a statement of the facts constitut-
ing the alleged violation or violations, and
shall fix a time and place at which a hearing
will be held to determine whether an order
to cease and desist should issue against the

1See References in Text note below.
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covered person or service provider, such
hearing to be held not earlier than 30 days
nor later than 60 days after the date of serv-
ice of such notice, unless an earlier or a
later date is set by the Bureau, at the re-
quest of any party so served.

(C) Consent

Unless the party or parties served under
subparagraph (B) appear at the hearing per-
sonally or by a duly authorized representa-
tive, such person shall be deemed to have
consented to the issuance of the cease-and-
desist order.

(D) Procedure

In the event of consent under subpara-
graph (C), or if, upon the record, made at
any such hearing, the Bureau finds that any
violation specified in the notice of charges
has been established, the Bureau may issue
and serve upon the covered person or service
provider an order to cease and desist from
the violation or practice. Such order may,
by provisions which may be mandatory or
otherwise, require the covered person or
service provider to cease and desist from the
subject activity, and to take affirmative ac-
tion to correct the conditions resulting from
any such violation.

(2) Effectiveness of order

A cease-and-desist order shall become effec-
tive at the expiration of 30 days after the date
of service of an order under paragraph (1) upon
the covered person or service provider con-
cerned (except in the case of a cease-and-desist
order issued upon consent, which shall become
effective at the time specified therein), and
shall remain effective and enforceable as pro-
vided therein, except to such extent as the
order is stayed, modified, terminated, or set
aside by action of the Bureau or a reviewing
court.

(3) Decision and appeal

Any hearing provided for in this subsection
shall be held in the Federal judicial district or
in the territory in which the residence or prin-
cipal office or place of business of the person
is located unless the person consents to an-
other place, and shall be conducted in accord-
ance with the provisions of chapter 5 of title 5.
After such hearing, and within 90 days after
the Bureau has notified the parties that the
case has been submitted to the Bureau for
final decision, the Bureau shall render its deci-
sion (which shall include findings of fact upon
which its decision is predicated) and shall
issue and serve upon each party to the pro-
ceeding an order or orders consistent with the
provisions of this section. Judicial review of
any such order shall be exclusively as provided
in this subsection. Unless a petition for review
is timely filed in a court of appeals of the
United States, as provided in paragraph (4),
and thereafter until the record in the proceed-
ing has been filed as provided in paragraph (4),
the Bureau may at any time, upon such notice
and in such manner as the Bureau shall deter-
mine proper, modify, terminate, or set aside
any such order. Upon filing of the record as
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provided, the Bureau may modify, terminate,
or set aside any such order with permission of
the court.

(4) Appeal to court of appeals

Any party to any proceeding under this sub-
section may obtain a review of any order
served pursuant to this subsection (other than
an order issued with the consent of the person
concerned) by the filing in the court of appeals
of the United States for the circuit in which
the principal office of the covered person is lo-
cated, or in the United States Court of Appeals
for the District of Columbia Circuit, within 30
days after the date of service of such order, a
written petition praying that the order of the
Bureau be modified, terminated, or set aside.
A copy of such petition shall be forthwith
transmitted by the clerk of the court to the
Bureau, and thereupon the Bureau shall file in
the court the record in the proceeding, as pro-
vided in section 2112 of title 28. Upon the filing
of such petition, such court shall have juris-
diction, which upon the filing of the record
shall except as provided in the last sentence of
paragraph (3) be exclusive, to affirm, modify,
terminate, or set aside, in whole or in part,
the order of the Bureau. Review of such pro-
ceedings shall be had as provided in chapter 7
of title 5. The judgment and decree of the
court shall be final, except that the same shall
be subject to review by the Supreme Court of
the United States, upon certiorari, as provided
in section 1254 of title 28.

(5) No stay

The commencement of proceedings for judi-
cial review under paragraph (4) shall not, un-
less specifically ordered by the court, operate
as a stay of any order issued by the Bureau.

(c) Special rules for temporary cease-and-desist

proceedings
(1) In general

Whenever the Bureau determines that the
violation specified in the notice of charges
served upon a person, including a service pro-
vider, pursuant to subsection (b), or the con-
tinuation thereof, is likely to cause the person
to be insolvent or otherwise prejudice the in-
terests of consumers before the completion of
the proceedings conducted pursuant to sub-
section (b), the Bureau may issue a temporary
order requiring the person to cease and desist
from any such violation or practice and to
take affirmative action to prevent or remedy
such insolvency or other condition pending
completion of such proceedings. Such order
may include any requirement authorized
under this part. Such order shall become effec-
tive upon service upon the person and, unless
set aside, limited, or suspended by a court in
proceedings authorized by paragraph (2), shall
remain effective and enforceable pending the
completion of the administrative proceedings
pursuant to such notice and until such time as
the Bureau shall dismiss the charges specified
in such notice, or if a cease-and-desist order is
issued against the person, until the effective
date of such order.

(2) Appeal

Not later than 10 days after the covered per-
son or service provider concerned has been
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served with a temporary cease-and-desist
order, the person may apply to the United
States district court for the judicial district in
which the residence or principal office or place
of business of the person is located, or the
United States District Court for the District
of Columbia, for an injunction setting aside,
limiting, or suspending the enforcement, oper-
ation, or effectiveness of such order pending
the completion of the administrative proceed-
ings pursuant to the notice of charges served
upon the person under subsection (b), and such
court shall have jurisdiction to issue such in-
junction.

(3) Incomplete or inaccurate records

(A) Temporary order

If a notice of charges served under sub-
section (b) specifies, on the basis of particu-
lar facts and circumstances, that the books
and records of a covered person or service
provider are so incomplete or inaccurate
that the Bureau is unable to determine the
financial condition of that person or the de-
tails or purpose of any transaction or trans-
actions that may have a material effect on
the financial condition of that person, the
Bureau may issue a temporary order requir-
ing—

(i) the cessation of any activity or prac-
tice which gave rise, whether in whole or
in part, to the incomplete or inaccurate
state of the books or records; or

(ii) affirmative action to restore such
books or records to a complete and accu-
rate state, until the completion of the pro-
ceedings under subsection (b)(1).

(B) Effective period

Any temporary order issued under sub-
paragraph (A)—

(i) shall become effective upon service;
and

(ii) unless set aside, limited, or sus-
pended by a court in proceedings under
paragraph (2), shall remain in effect and
enforceable until the earlier of—

(I) the completion of the proceeding
initiated under subsection (b) in connec-
tion with the notice of charges; or

(II) the date the Bureau determines, by
examination or otherwise, that the
books and records of the covered person
or service provider are accurate and re-
flect the financial condition thereof.

(d) Special rules for enforcement of orders
(1) In general

The Bureau may in its discretion apply to
the United States district court within the ju-
risdiction of which the principal office or
place of business of the person is located, for
the enforcement of any effective and outstand-
ing notice or order issued under this section,
and such court shall have jurisdiction and
power to order and require compliance here-
with.

(2) Exception
Except as otherwise provided in this sub-

section, no court shall have jurisdiction to af-
fect by injunction or otherwise the issuance or
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enforcement of any notice or order or to re-
view, modify, suspend, terminate, or set aside
any such notice or order.

(e) Rules

The Bureau shall prescribe rules establishing
such procedures as may be necessary to carry
out this section.

(Pub. L. 111-203, title X, §10563, July 21, 2010, 124
Stat. 2025.)

REFERENCES IN TEXT

This title, referred to in subsec. (a)(1), is title X of
Pub. L. 111-203, July 21, 2010, 124 Stat. 1955, known as
the Consumer Financial Protection Act of 2010, which
enacted this subchapter and enacted, amended, and re-
pealed numerous other sections and notes in the Code.
For complete classification of title X to the Code, see
Short Title note set out under section 5301 of this title
and Tables.

EFFECTIVE DATE

Section effective on the designated transfer date, see
section 10568 of Pub. L. 111-203, set out as a note under
section 5561 of this title.

§5564. Litigation authority
(a) In general

If any person violates a Federal consumer fi-
nancial law, the Bureau may, subject to sections
5514, 5515, and 5516 of this title, commence a civil
action against such person to impose a civil pen-
alty or to seek all appropriate legal and equi-
table relief including a permanent or temporary
injunction as permitted by law.

(b) Representation

The Bureau may act in its own name and
through its own attorneys in enforcing any pro-
vision of this title,! rules thereunder, or any
other law or regulation, or in any action, suit,
or proceeding to which the Bureau is a party.

(c) Compromise of actions

The Bureau may compromise or settle any ac-
tion if such compromise is approved by the
court.

(d) Notice to the Attorney General

(1) In general

When commencing a civil action under Fed-
eral consumer financial law, or any rule there-
under, the Bureau shall notify the Attorney
General and, with respect to a civil action
against an insured depository institution or
insured credit union, the appropriate pruden-
tial regulator.

(2) Notice and coordination

(A) Notice of other actions

In addition to any notice required under
paragraph (1), the Bureau shall notify the
Attorney General concerning any action,
suit, or proceeding to which the Bureau is a
party, except an action, suit, or proceeding
that involves the offering or provision of
consumer financial products or services.

(B) Coordination

In order to avoid conflicts and promote
consistency regarding litigation of matters

1See References in Text note below.

Add. 36

Page§5359 of 71



USCA Case #15-1177

Docu
§5565 TITLE

under Federal law, the Attorney General and
the Bureau shall consult regarding the co-
ordination of investigations and proceed-
ings, including by negotiating an agreement
for coordination by not later than 180 days
after the designated transfer date. The
agreement under this subparagraph shall in-
clude provisions to ensure that parallel in-
vestigations and proceedings involving the
Federal consumer financial laws are con-
ducted in a manner that avoids conflicts and
does not impede the ability of the Attorney
General to prosecute violations of Federal
criminal laws.

(C) Rule of construction

Nothing in this paragraph shall be con-
strued to limit the authority of the Bureau
under this title,! including the authority to
interpret Federal consumer financial law.

(e) Appearance before the Supreme Court

The Bureau may represent itself in its own
name before the Supreme Court of the United
States, provided that the Bureau makes a writ-
ten request to the Attorney General within the
10-day period which begins on the date of entry
of the judgment which would permit any party
to file a petition for writ of certiorari, and the
Attorney General concurs with such request or
fails to take action within 60 days of the request
of the Bureau.

(f) Forum

Any civil action brought under this title! may
be brought in a United States district court or
in any court of competent jurisdiction of a state
in a district in which the defendant is located or
resides or is doing business, and such court shall
have jurisdiction to enjoin such person and to
require compliance with any Federal consumer
financial law.

(g) Time for bringing action
(1) In general

Except as otherwise permitted by law or eq-
uity, no action may be brought under this
title! more than 3 years after the date of dis-
covery of the violation to which an action re-
lates.

(2) Limitations under other Federal laws

(A) In general

An action arising under this title! does
not include claims arising solely under enu-
merated consumer laws.

(B) Bureau authority

In any action arising solely under an enu-
merated consumer law, the Bureau may
commence, defend, or intervene in the ac-
tion in accordance with the requirements of
that provision of law, as applicable.

(C) Transferred authority

In any action arising solely under laws for
which authorities were transferred under
subtitles F and H, the Bureau may com-
mence, defend, or intervene in the action in
accordance with the requirements of that
provision of law, as applicable.

(Pub. L. 111-203, title X, §1054, July 21, 2010, 124
Stat. 2028.)

,_.
I
oy
o>
Z|
A
2

Filed: 03/10/2017
KING

Page
AND BAN Page 1918

REFERENCES IN TEXT

This title, referred to in subsecs. (b), (d)(2)(C), (f), and
(2)(1), (2)(A), is title X of Pub. L. 111-203, July 21, 2010,
124 Stat. 1955, known as the Consumer Financial Pro-
tection Act of 2010, which enacted this subchapter and
enacted, amended, and repealed numerous other sec-
tions and notes in the Code. For complete classification
of title X to the Code, see Short Title note set out
under section 5301 of this title and Tables.

Subtitle F, referred to in subsec. (g)(2)(C), is subtitle
F (§§1061-1067) of title X of Pub. L. 111-203, July 21, 2010,
124 Stat. 2035, which is classified generally to part F
(§5581 et seq.) of this subchapter. For complete classi-
fication of subtitle F to the Code, see Tables.

Subtitle H, referred to in subsec. (g)(2)(C), is subtitle
H (§§1081-1100H) of title X of Pub. L. 111-203, July 21,
2010, 124 Stat. 2080. For complete classification of sub-
title H to the Code, see Tables.

EFFECTIVE DATE

Section effective on the designated transfer date, see
section 10568 of Pub. L. 111-203, set out as a note under
section 5561 of this title.

§5565. Relief available

(a) Administrative proceedings or court actions
(1) Jurisdiction

The court (or the Bureau, as the case may
be) in an action or adjudication proceeding
brought under Federal consumer financial law,
shall have jurisdiction to grant any appro-
priate legal or equitable relief with respect to
a violation of Federal consumer financial law,
including a violation of a rule or order pre-
scribed under a Federal consumer financial
law.

(2) Relief

Relief under this section may include, with-
out limitation—
(A) rescission or reformation of contracts;
(B) refund of moneys or return of real
property;
(C) restitution;
(D) disgorgement or compensation for un-
just enrichment;
(E) payment of damages or other monetary
relief;
(F) public notification regarding the viola-
tion, including the costs of notification;
(G) limits on the activities or functions of
the person; and
(H) civil money penalties,
more fully in subsection (c).
(3) No exemplary or punitive damages

Nothing in this subsection shall be con-
strued as authorizing the imposition of exem-
plary or punitive damages.

(b) Recovery of costs

In any action brought by the Bureau, a State
attorney general, or any State regulator to en-
force any Federal consumer financial law, the
Bureau, the State attorney general, or the State
regulator may recover its costs in connection
with prosecuting such action if the Bureau, the
State attorney general, or the State regulator is
the prevailing party in the action.

(c¢) Civil money penalty in court and administra-
tive actions

(1) In general

Any person that violates, through any act or
omission, any provision of Federal consumer

as set forth
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financial law shall forfeit and pay a civil pen-
alty pursuant to this subsection.
(2) Penalty amounts

(A) First tier

For any violation of a law, rule, or final
order or condition imposed in writing by the
Bureau, a civil penalty may not exceed $5,000
for each day during which such violation or
failure to pay continues.

(B) Second tier

Notwithstanding paragraph (A), for any
person that recklessly engages in a violation
of a Federal consumer financial law, a civil
penalty may not exceed $25,000 for each day
during which such violation continues.

(C) Third tier

Notwithstanding subparagraphs (A) and
(B), for any person that knowingly violates a
Federal consumer financial law, a civil pen-
alty may not exceed $1,000,000 for each day
during which such violation continues.

(3) Mitigating factors

In determining the amount of any penalty
assessed under paragraph (2), the Bureau or
the court shall take into account the appro-
priateness of the penalty with respect to—

(A) the size of financial resources and good
faith of the person charged;

(B) the gravity of the violation or failure
to pay;

(C) the severity of the risks to or losses of
the consumer, which may take into account
the number of products or services sold or
provided;

(D) the history of previous violations; and

(BE) such other matters as justice may re-
quire.

(4) Authority to modify or remit penalty

The Bureau may compromise, modify, or
remit any penalty which may be assessed or
had already been assessed under paragraph (2).
The amount of such penalty, when finally de-
termined, shall be exclusive of any sums owed
by the person to the United States in connec-
tion with the costs of the proceeding, and may
be deducted from any sums owing by the
United States to the person charged.

(5) Notice and hearing

No civil penalty may be assessed under this
subsection with respect to a violation of any
Federal consumer financial law, unless—

(A) the Bureau gives notice and an oppor-
tunity for a hearing to the person accused of
the violation; or

(B) the appropriate court has ordered such
assessment and entered judgment in favor of
the Bureau.

(Pub. L. 111-208, title X, §1055, July 21, 2010, 124
Stat. 2029.)

EFFECTIVE DATE

Section effective on the designated transfer date, see
section 1058 of Pub. L. 111-203, set out as a note under
section 5561 of this title.

§5566. Referrals for criminal proceedings

If the Bureau obtains evidence that any per-
son, domestic or foreign, has engaged in conduct

Filed: 03/10/2017
KING

AND BAN 67

that may constitute a violation of Federal
criminal law, the Bureau shall transmit such
evidence to the Attorney General of the United
States, who may institute criminal proceedings
under appropriate law. Nothing in this section
affects any other authority of the Bureau to dis-
close information.

(Pub. L. 111-203, title X, §1056, July 21, 2010, 124
Stat. 2031.)

EFFECTIVE DATE

Section effective on the designated transfer date, see
section 1058 of Pub. L. 111-203, set out as a note under
section 5561 of this title.

§5567. Employee protection
(a) In general

No covered person or service provider shall
terminate or in any other way discriminate
against, or cause to be terminated or discrimi-
nated against, any covered employee or any au-
thorized representative of covered employees by
reason of the fact that such employee or rep-
resentative, whether at the initiative of the em-
ployee or in the ordinary course of the duties of
the employee (or any person acting pursuant to
a request of the employee), has—

(1) provided, caused to be provided, or is
about to provide or cause to be provided, infor-
mation to the employer, the Bureau, or any
other State, local, or Federal, government au-
thority or law enforcement agency relating to
any violation of, or any act or omission that
the employee reasonably believes to be a vio-
lation of, any provision of this title! or any
other provision of law that is subject to the ju-
risdiction of the Bureau, or any rule, order,
standard, or prohibition prescribed by the Bu-
reau;

(2) testified or will testify in any proceeding
resulting from the administration or enforce-
ment of any provision of this title! or any
other provision of law that is subject to the ju-
risdiction of the Bureau, or any rule, order,
standard, or prohibition prescribed by the Bu-
reau;

(3) filed, instituted, or caused to be filed or
instituted any proceeding under any Federal
consumer financial law; or

(4) objected to, or refused to participate in,
any activity, policy, practice, or assigned task
that the employee (or other such person) rea-
sonably believed to be in violation of any law,
rule, order, standard, or prohibition, subject to
the jurisdiction of, or enforceable by, the Bu-
reau.

(b) Definition of covered employee

For the purposes of this section, the term
‘“‘covered employee” means any individual per-
forming tasks related to the offering or provi-
sion of a consumer financial product or service.

(c) Procedures and timetables
(1) Complaint
(A) In general

A person who believes that he or she has
been discharged or otherwise discriminated

1See References in Text note below.
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in paragraphs (c¢) and (d) of this sec-
tion.

(c) Waiver. The borrower may waive
the right to delivery of the completed
HUD-1 or HUD-1A no later than at set-
tlement by executing a written waiver
at or before settlement. In such case,
the completed HUD-1 or HUD-1A shall
be mailed or delivered to the borrower,
seller, and lender (if the lender is not
the settlement agent) as soon as prac-
ticable after settlement.

(d) Exempt transactions. When the bor-
rower or the borrower’s agent does not
attend the settlement, or when the set-
tlement agent does not conduct a
meeting of the parties for that purpose,
the transaction shall be exempt from
the requirements of paragraphs (a) and
(b) of this section, except that the
HUD-1 or HUD-1A shall be mailed or
delivered as soon as practicable after
settlement.

(e) Recordkeeping. The lender shall re-
tain each completed HUD-1 or HUD-1A
and related documents for five years
after settlement, unless the lender dis-
poses of its interest in the mortgage
and does not service the mortgage. In
that case, the lender shall provide its
copy of the HUD-1 or HUD-1A to the
owner or servicer of the mortgage as a
part of the transfer of the loan file.
Such owner or servicer shall retain the
HUD-1 or HUD-1A for the remainder of
the five-year period. The Bureau shall
have the right to inspect or require
copies of records covered by this para-
graph (e).

§1024.11 Mailing.

The provisions of this part requiring
or permitting mailing of documents
shall be deemed to be satisfied by plac-
ing the document in the mail (whether
or not received by the addressee) ad-
dressed to the addresses stated in the
loan application or in other informa-
tion submitted to or obtained by the
lender at the time of loan application
or submitted or obtained by the lender
or settlement agent, except that a re-
vised address shall be used where the
lender or settlement agent has been ex-
pressly informed in writing of a change
in address.

Document #1665453
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§1024.12 No fee.

No fee shall be imposed or charge
made upon any other person, as a part
of settlement costs or otherwise, by a
lender in connection with a federally
related mortgage loan made by it (or a
loan for the purchase of a manufac-
tured home), or by a servicer (as that
term is defined wunder 12 TU.S.C.
2605(i)(2)) for or on account of the prep-
aration and distribution of the HUD-1
or HUD-1A settlement statement, es-
crow account statements required pur-
suant to section 10 of RESPA (12 U.S.C.
2609), or statements required by the
Truth in Lending Act (15 U.S.C. 1601 et
seq.).

§1024.13 [Reserved]

§1024.14 Prohibition against
backs and unearned fees.

(a) Section 8 violation. Any violation
of this section is a violation of section
8 of RESPA (12 U.S.C. 2607).

(b) No referral fees. No person shall
give and no person shall accept any fee,
kickback or other thing of value pursu-
ant to any agreement or under-
standing, oral or otherwise, that busi-
ness incident to or part of a settlement
service involving a federally related
mortgage loan shall be referred to any
person. Any referral of a settlement
service is not a compensable service,
except as set forth in §1024.14(g)(1). A
company may not pay any other com-
pany or the employees of any other
company for the referral of settlement
service business.

(c) No split of charges except for actual
services performed. No person shall give
and no person shall accept any portion,
split, or percentage of any charge made
or received for the rendering of a set-
tlement service in connection with a
transaction involving a federally re-
lated mortgage loan other than for
services actually performed. A charge
by a person for which no or nominal
services are performed or for which du-
plicative fees are charged is an un-
earned fee and violates this section.
The source of the payment does not de-
termine whether or not a service is
compensable. Nor may the prohibitions
of this part be avoided by creating an
arrangement wherein the purchaser of
services splits the fee.

kick-
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(d) Thing of value. This term is broad-
ly defined in section 3(2) of RESPA (12
U.S.C. 2602(2)). It includes, without lim-
itation, monies, things, discounts, sala-
ries, commissions, fees, duplicate pay-
ments of a charge, stock, dividends,
distributions of partnership profits,
franchise royalties, credits rep-
resenting monies that may be paid at a
future date, the opportunity to partici-
pate in a money-making program, re-
tained or increased earnings, increased
equity in a parent or subsidiary entity,
special bank deposits or accounts, spe-
cial or unusual banking terms, services
of all types at special or free rates,
sales or rentals at special prices or
rates, lease or rental payments based
in whole or in part on the amount of
business referred, trips and payment of
another person’s expenses, or reduction
in credit against an existing obliga-
tion. The term ‘‘payment” is used
throughout §§1024.14 and 1024.15 as syn-
onymous with the giving or receiving
of any ‘‘thing of value’” and does not
require transfer of money.

(e) Agreement or wunderstanding. An
agreement or understanding for the re-
ferral of business incident to or part of
a settlement service need not be writ-
ten or verbalized but may be estab-
lished by a practice, pattern or course
of conduct. When a thing of value is re-
ceived repeatedly and is connected in
any way with the volume or value of
the business referred, the receipt of the
thing of value is evidence that it is
made pursuant to an agreement or un-
derstanding for the referral of business.

(f) Referral. (1) A referral includes any
oral or written action directed to a per-
son which has the effect of affirma-
tively influencing the selection by any
person of a provider of a settlement
service or business incident to or part
of a settlement service when such per-
son will pay for such settlement serv-
ice or business incident thereto or pay
a charge attributable in whole or in
part to such settlement service or busi-
ness.

(2) A referral also occurs whenever a
person paying for a settlement service
or business incident thereto is required
to use (see §1024.2, ‘‘required use’) a
particular provider of a settlement
service or business incident thereto.

Document #1665453
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(g) Fees, salaries, compensation, or
other payments. (1) Section 8 of RESPA
permits:

(i) A payment to an attorney at law
for services actually rendered;

(ii) A payment by a title company to
its duly appointed agent for services
actually performed in the issuance of a
policy of title insurance;

(iii) A payment by a lender to its
duly appointed agent or contractor for
services actually performed in the
origination, processing, or funding of a
loan;

(iv) A payment to any person of a
bona fide salary or compensation or
other payment for goods or facilities
actually furnished or for services actu-
ally performed;

(v) A payment pursuant to coopera-
tive brokerage and referral arrange-
ments or agreements between real es-
tate agents and real estate brokers.
(The statutory exemption restated in
this paragraph refers only to fee divi-
sions within real estate brokerage ar-
rangements when all parties are acting
in a real estate brokerage capacity,
and has no applicability to any fee ar-
rangements between real estate bro-
kers and mortgage brokers or between
mortgage brokers.);

(vi) Normal promotional and edu-
cational activities that are not condi-
tioned on the referral of business and
that do not involve the defraying of ex-
penses that otherwise would be in-
curred by persons in a position to refer
settlement services or business inci-
dent thereto; or

(vii) An employer’s payment to its
own employees for any referral activi-
ties.

(2) The Bureau may investigate high
prices to see if they are the result of a
referral fee or a split of a fee. If the
payment of a thing of value bears no
reasonable relationship to the market
value of the goods or services provided,
then the excess is not for services or
goods actually performed or provided.
These facts may be used as evidence of
a violation of section 8 and may serve
as a basis for a RESPA investigation.
High prices standing alone are not
proof of a RESPA violation. The value
of a referral (i.e., the value of any addi-
tional business obtained thereby) is not

517
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to be taken into account in deter-
mining whether the payment exceeds
the reasonable value of such goods, fa-
cilities or services. The fact that the
transfer of the thing of value does not
result in an increase in any charge
made by the person giving the thing of
value 1is irrelevant in determining
whether the act is prohibited.

(3) Multiple services. When a person in
a position to refer settlement service
business, such as an attorney, mort-
gage lender, real estate broker or
agent, or developer or builder, receives
a payment for providing additional set-
tlement services as part of a real estate
transaction, such payment must be for
services that are actual, necessary and
distinct from the primary services pro-
vided by such person. For example, for
an attorney of the buyer or seller to re-
ceive compensation as a title agent,
the attorney must perform core title
agent services (for which Iliability
arises) separate from attorney services,
including the evaluation of the title
search to determine the insurability of
the title, the clearance of underwriting
objections, the actual issuance of the
policy or policies on behalf of the title
insurance company, and, where cus-
tomary, issuance of the title commit-
ment, and the conducting of the title
search and closing.

(h) Recordkeeping. Any documents
provided pursuant to this section shall
be retained for five (b) years from the
date of execution.

(i) Appendix B of this part. Illustra-
tions in appendix B of this part dem-
onstrate some of the requirements of
this section.

§1024.15 Affiliated business arrange-
ments.

(a) General. An affiliated business ar-
rangement is defined in section 3(7) of
RESPA (12 U.S.C. 2602(7)).

(b) Violation and exemption. An affili-
ated business arrangement is not a vio-
lation of section 8 of RESPA (12 U.S.C.
2607) and of §1024.14 if the conditions
set forth in this section are satisfied.
Paragraph (b)(1) of this section shall
not apply to the extent it is incon-
sistent with section 8(c)(4)(A) of
RESPA (12 U.S.C. 2607(c)(4)(A)).

(1) The person making each referral
has provided to each person whose

Document #1665453
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business is referred a written disclo-
sure, in the format of the Affiliated
Business Arrangement Disclosure
Statement set forth in appendix D of
this part, of the nature of the relation-
ship (explaining the ownership and fi-
nancial interest) between the provider
of settlement services (or business inci-
dent thereto) and the person making
the referral and of an estimated charge
or range of charges generally made by
such provider (which describes the
charge using the same terminology, as
far as practical, as section L of the
HUD-1 settlement statement). The dis-
closures must be provided on a sepa-
rate piece of paper no later than the
time of each referral or, if the lender
requires use of a particular provider,
the time of loan application, except
that:

(i) Where a lender makes the referral
to a borrower, the condition contained
in paragraph (b)(1) of this section may
be satisfied at the time that the good
faith estimate or a statement under
§1024.7(d) is provided; and

(ii) Whenever an attorney or law firm
requires a client to use a particular
title insurance agent, the attorney or
law firm shall provide the disclosures
no later than the time the attorney or
law firm is engaged by the client.

(iii) Failure to comply with the dis-
closure requirements of this section
may be overcome if the person making
a referral can prove by a preponderance
of the evidence that procedures reason-
ably adopted to result in compliance
with these conditions have been main-
tained and that any failure to comply
with these conditions was uninten-
tional and the result of a bona fide
error. An error of legal judgment with
respect to a person’s obligations under
RESPA is not a bona fide error. Admin-
istrative and judicial interpretations of
section 130(c) of the Truth in Lending
Act shall not be binding interpreta-
tions of the preceding sentence or sec-
tion 8(d)(3) of RESPA (12 U.S.C.
2607(d)(3)).

(2) No person making a referral has
required (as defined in §1024.2, ‘‘re-
quired use’’) any person to use any par-
ticular provider of settlement services
or business incident thereto, except if
such person is a lender, for requiring a
buyer, borrower or seller to pay for the
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law or judicial or administrative opin-
ion that implements, interprets or ap-
plies the relevant provision, and an ex-
planation of the possible inconsistency.
A determination by the Secretary that
an inconsistency with State law exists
will be made by publication of a notice
in the FEDERAL REGISTER. ‘“‘Law’ as
used in this section includes regula-
tions and any enactment which has the
force and effect of law and is issued by
a State or any political subdivision of
a State.

(d) A specific preemption of con-
flicting State laws regarding notices
and disclosures of mortgage servicing
transfers is set forth in §3500.21(h).

[61 FR 13233, Mar. 26, 1996, as amended at 61
FR 58476, Nov. 15, 1996]

§3500.14 Prohibition against
backs and unearned fees.

(a) Section 8 violation. Any violation
of this section is a violation of section
8 of RESPA (12 U.S.C. 2607) and is sub-
ject to enforcement as such under
§3500.19.

(b) No referral fees. No person shall
give and no person shall accept any fee,
kickback or other thing of value pursu-
ant to any agreement or under-
standing, oral or otherwise, that busi-
ness incident to or part of a settlement
service involving a federally related
mortgage loan shall be referred to any
person. Any referral of a settlement
service is not a compensable service,
except as set forth in §3500.14(g)(1). A
company may not pay any other com-
pany or the employees of any other
company for the referral of settlement
service business.

(c) No split of charges except for actual
services performed. No person shall give
and no person shall accept any portion,
split, or percentage of any charge made
or received for the rendering of a set-
tlement service in connection with a
transaction involving a federally re-
lated mortgage loan other than for
services actually performed. A charge
by a person for which no or nominal
services are performed or for which du-
plicative fees are charged is an un-
earned fee and violates this section.
The source of the payment does not de-
termine whether or not a service is
compensable. Nor may the prohibitions
of this part be avoided by creating an

kick-
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arrangement wherein the purchaser of
services splits the fee.

(d) Thing of value. This term is broad-
ly defined in section 3(2) of RESPA (12
U.S.C. 2602(2)). It includes, without lim-
itation, monies, things, discounts, sala-
ries, commissions, fees, duplicate pay-
ments of a charge, stock, dividends,
distributions of partnership profits,
franchise royalties, credits rep-
resenting monies that may be paid at a
future date, the opportunity to partici-
pate in a money-making program, re-
tained or increased earnings, increased
equity in a parent or subsidiary entity,
special bank deposits or accounts, spe-
cial or unusual banking terms, services
of all types at special or free rates,
sales or rentals at special prices or
rates, lease or rental payments based
in whole or in part on the amount of
business referred, trips and payment of
another person’s expenses, or reduction
in credit against an existing obliga-
tion. The term ‘‘payment’” is used
throughout §§3500.14 and 3500.15 as syn-
onymous with the giving or receiving
any ‘‘thing of value” and does not re-
quire transfer of money.

(e) Agreement or understanding. An
agreement or understanding for the re-
ferral of business incident to or part of
a settlement service need not be writ-
ten or verbalized but may be estab-
lished by a practice, pattern or course
of conduct. When a thing of value is re-
ceived repeatedly and is connected in
any way with the volume or value of
the business referred, the receipt of the
thing of value is evidence that it is
made pursuant to an agreement or un-
derstanding for the referral of business.

(f) Referral. (1) A referral includes any
oral or written action directed to a per-
son which has the effect of affirma-
tively influencing the selection by any
person of a provider of a settlement
service or business incident to or part
of a settlement service when such per-
son will pay for such settlement serv-
ice or business incident thereto or pay
a charge attributable in whole or in
part to such settlement service or busi-
ness.

(2) A referral also occurs whenever a
person paying for a settlement service
or business incident thereto is required
to use (see §3500.2, ‘‘required use’’) a
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particular provider of a settlement
service or business incident thereto.

(g) Fees, salaries, compensation, or
other payments. (1) Section 8 of RESPA
permits:

(i) A payment to an attorney at law
for services actually rendered;

(ii) A payment by a title company to
its duly appointed agent for services
actually performed in the issuance of a
policy of title insurance;

(iii) A payment by a lender to its
duly appointed agent or contractor for
services actually performed in the
origination, processing, or funding of a
loan;

(iv) A payment to any person of a
bona fide salary or compensation or
other payment for goods or facilities
actually furnished or for services actu-
ally performed;

(v) A payment pursuant to coopera-
tive brokerage and referral arrange-
ments or agreements between real es-
tate agents and real estate brokers.
(The statutory exemption restated in
this paragraph refers only to fee divi-
sions within real estate brokerage ar-
rangements when all parties are acting
in a real estate brokerage capacity,
and has no applicability to any fee ar-
rangements between real estate bro-
kers and mortgage brokers or between
mortgage brokers.);

(vi) Normal promotional and edu-
cational activities that are not condi-
tioned on the referral of business and
that do not involve the defraying of ex-
penses that otherwise would be in-
curred by persons in a position to refer
settlement services or business inci-
dent thereto; or

(vii) An employer’s payment to its
own employees for any referral activi-
ties.

(2) The Department may investigate
high prices to see if they are the result
of a referral fee or a split of a fee. If the
payment of a thing of value bears no
reasonable relationship to the market
value of the goods or services provided,
then the excess is not for services or
goods actually performed or provided.
These facts may be used as evidence of
a violation of section 8 and may serve
as a basis for a RESPA investigation.
High prices standing alone are not
proof of a RESPA violation. The value
of a referral (i.e., the value of any addi-
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tional business obtained thereby) is not
to be taken into account in deter-
mining whether the payment exceeds
the reasonable value of such goods, fa-
cilities or services. The fact that the
transfer of the thing of value does not
result in an increase in any charge
made by the person giving the thing of
value 1is irrelevant in determining
whether the act is prohibited.

(3) Multiple services. When a person in
a position to refer settlement service
business, such as an attorney, mort-
gage lender, real estate broker or
agent, or developer or builder, receives
a payment for providing additional set-
tlement services as part of a real estate
transaction, such payment must be for
services that are actual, necessary and
distinct from the primary services pro-
vided by such person. For example, for
an attorney of the buyer or seller to re-
ceive compensation as a title agent,
the attorney must perform core title
agent services (for which liability
arises) separate from attorney services,
including the evaluation of the title
search to determine the insurability of
the title, the clearance of underwriting
objections, the actual issuance of the
policy or policies on behalf of the title
insurance company, and, where cus-
tomary, issuance of the title commit-
ment, and the conducting of the title
search and closing.

(h) Recordkeeping. Any documents
provided pursuant to this section shall
be retained for five (5) years from the
date of execution.

(i) Appendix B of this part. Illustra-
tions in appendix B of this part dem-
onstrate some of the requirements of
this section.

[61 FR 13233, Mar. 26, 1996, as amended at 61
FR 29252, June 7, 1996; 61 FR 58476, Nov. 15,
1996]

EFFECTIVE DATE NOTE: At 61 FR 29252, June
7, 1996, §3500.14 was amended by revising the
last sentence of paragraph (b), the heading of
paragraph (g), and paragraph (g)(1), effective
Oct. 7, 1996. At 61 FR 51782, Oct. 4, 1996, the
effective date was delayed until further no-
tice. For the convenience of the user, the
new text is set forth as follows:

§3500.14 Prohibition against kickbacks and
unearned fees.
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(b) * * * A business entity (whether or
not in an affiliate relationship) may not pay
any other business entity or the employees
of any other business entity for the referral
of settlement service business.

* * * * *

(g) Exemptions for fees, salaries, compensa-
tion, or other payments. (1) The following are
permissible:

(i) A payment to an attorney at law for
services actually rendered;

(ii) A payment by a title company to its
duly appointed agent for services actually
performed in the issuance of a policy of title
insurance;

(iii) A payment by a lender to its duly ap-
pointed agent or contractor for services ac-
tually performed in the origination, proc-
essing, or funding of a loan;

(iv) A payment to any person of a bona fide
salary or compensation or other payment for
goods or facilities actually furnished or for
services actually performed;

(v) A payment pursuant to cooperative bro-
kerage and referral arrangements or agree-
ments between real estate agents and real
estate brokers. (The statutory exemption re-
stated in this paragraph refers only to fee di-
visions within real estate brokerage arrange-
ments when all parties are acting in a real
estate brokerage capacity, and has no appli-
cability to any fee arrangements between
real estate brokers and mortgage brokers or
between mortgage brokers.)

(vi) Normal promotional and educational
activities that are not conditioned on the re-
ferral of business and do not involve the de-
fraying of expenses that otherwise would be
incurred by persons in a position to refer set-
tlement services or business incident there-
to;

(vii) A payment by an employer to its own
bona fide employee for generating business
for that employer;

(viii) In a controlled business arrangement,
a payment by an employer of a bonus to a
managerial employee based on criteria relat-
ing to performance (such as profitability,
capture rate, or other thresholds) of a busi-
ness entity in the controlled business ar-
rangement. However, the amount of such
bonus may not be calculated as a multiple of
the number or value of referrals of settle-
ment service business to a business entity in
a controlled business arrangement; and

(ix)(A) A payment by an employer to its
bona fide employee for the referral of settle-
ment service business to a settlement serv-
ice provider that has an affiliate relationship
with the employer or in which the employer
has a direct or beneficial ownership interest
of more than 1 percent, if the following con-
ditions are met:

(I) The employee does not perform settle-
ment services in any transaction; and
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(2) Before the referral, the employee pro-
vides to the person being referred a written
disclosure in the format of the Controlled
Business Arrangement Disclosure State-
ment, set forth in appendix D to this part.

(B) For purposes of this paragraph
(2)(1)(ix), the marketing of a settlement
service or product of an affiliated entity, in-
cluding the collection and conveyance of in-
formation or the taking of an application or
order for an affiliated entity, does not con-
stitute the performance of a settlement serv-
ice. Under this paragraph (g)(1)(ix), mar-
keting of a settlement service or product
may include incidental communications
with the consumer after the application or
order, such as providing the consumer with
information about the status of an applica-
tion or order; marketing shall not include
serving as the ongoing point of contact for
coordinating the delivery and provision of
settlement services.

* * * * *

§3500.15 Affiliated business arrange-
ments.

(a) General. An affiliated business ar-
rangement is defined in section 3(7) of
RESPA (12 U.S.C. 2602(7)).

(b) Violation and exemption. An affili-
ated business arrangement is not a vio-
lation of section 8 of RESPA (12 U.S.C.
2607) and of §3500.14 if the conditions
set forth in this section are satisfied.
Paragraph (b)(1) of this section shall
not apply to the extent it is incon-
sistent with section 8(c)(4)(A) of
RESPA (12 U.S.C. 2607(c)(4)(A)).

(1) The person making each referral
has provided to each person whose
business is referred a written disclo-
sure, in the format of the Affiliated
Business Arrangement Disclosure
Statement set forth in appendix D of
this part, of the nature of the relation-
ship (explaining the ownership and fi-
nancial interest) between the provider
of settlement services (or business inci-
dent thereto) and the person making
the referral and of an estimated charge
or range of charges generally made by
such provider (which describes the
charge using the same terminology, as
far as practical, as section L of the
HUD-1 settlement statement). The dis-
closures must be provided on a sepa-
rate piece of paper no later than the
time of each referral or, if the lender
requires use of a particular provider,

360
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We the People of the United States, in Order to form a more
perfect Union, establish Justice, insure domestic Tranquility, pro-
vide for the common defence, promote the general Welfare, and
secure the Blessings of Liberty to ourselves and our Posterity,
do ordain and establish this Constitution for the United States
of America.

Article 1.

Section 1. All legislative Powers herein granted shall be vested

in a Congress of the United States, which shall consist of a Sen-

ate and House of Representatives.

Section 2. The House of Representatives shall be composed
of Members chosen every second Year by the People of the sev-
eral States, and the Electors in each State shall have the Quali-
fications requisite for Electors of the most numerous Branch of
the State Legislature.

No Person shall be a Representative who shall not have at-
tained to the age of twenty five Years, and been seven Years a
Citizen of the United States, and who shall not, when elected,
be an Inhabitant of that State in which he shall be chosen.

Representatives and direct Taxes shall be apportioned among
the several States which may be included within this Union, ac-
cording to their respective Numbers, which shall be determined
by adding to the whole Number of free Persons, including those
bound to Service for a Term of Years, and excluding Indians not
taxed, three fifths of all other Persons. The actual Enumeration
shall be made within three Years after the first Meeting of the
Congress of the United States, and within every subsequent Term

3
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Emoluments whereof shall have been encreased during such time;
and no Person holding any Office under the United States, shall
be a Member of either House during his Continuance in Office.

Section 7. All Bills for raising Revenue shall originate in
the House of Representatives; but the Senate may propose or

concur with amendments as on other Bills.

Every Bill which shall have passed the House of Represen-
tatives and the Senate, shall, before it become a law, be pre-
sented to the President of the United States: If he approve he
shall sign it, but if not he shall return it, with his Objections to
that House in which it shall have originated, who shall enter
the Objections at large on their Journal, and proceed to recon-
sider it. If after such Reconsideration two thirds of that House
shall agree to pass the Bill, it shall be sent, together with the
Objections, to the other House, by which it shall likewise be re-
considered, and if approved by two thirds of that House, it shall
become a Law. But in all such Cases the Votes of both Houses
shall be determined by Yeas and Nays, and the Names of the
Persons voting for and against the Bill shall be entered on the
Journal of each House respectively. If any Bill shall not be re-
turned by the President within ten Days (Sundays excepted) af-
ter it shall have been presented to him, the Same shall be a
Law, in like Manner as if he had signed it, unless the Congress
by their Adjournment prevent its Return, in which Case it shall
not be a Law

Every Order, Resolution, or Vote to which the Concurrence
of the Senate and House of Representatives may be necessary
(except on a question of Adjournment) shall be presented to the
President of the United States; and before the Same shall take
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Effect, shall be approved by him, or being disapproved by him,
shall be repassed by two thirds of the Senate and House of Rep-
resentatives, according to the Rules and Limitations prescribed
in the Case of a Bill.

Section 8. The Congress shall have Power To lay and col-
lect Taxes, Duties, Imposts and Excises, to pay the Debts and
provide for the common Defence and general Welfare of the United
States; but all Duties, Imposts and Excises shall be uniform
throughout the United States;

To borrow Money on the credit of the United States;

To regulate Commerce with foreign Nations, and among the
several States, and with the Indian Tribes;

To establish an uniform Rule of Naturalization, and uni-
form Laws on the subject of Bankruptcies throughout the United
States;

To coin Money, regulate the Value thereof, and of foreign
Coin, and fix the Standard of Weights and Measures;

To provide for the Punishment of counterfeiting the Securi-
ties and current Coin of the United States;

To establish Post Offices and post Roads;

To promote the Progress of Science and useful Arts, by se-
curing for limited Times to Authors and Inventors the exclusive
Right to their respective Writings and Discoveries;

To constitute Tribunals inferior to the supreme Court;

To define and punish Piracies and Felonies committed on
the high Seas, and Offences against the Law of Nations;

To declare War, grant Letters of Marque and Reprisal, and

make Rules concerning Captures on Land and Water;
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To raise and support Armies, but no Appropriation of Money
to that Use shall be for a longer Term than two Years;

To provide and maintain a Navy;

To make Rules for the Government and Regulation of the

land and naval Forces;

To provide for calling forth the Militia to execute the Laws

of the Union, suppress Insurrections and repel Invasions;

To provide for organizing, arming, and disciplining, the Mi-
litia, and for governing such Part of them as may be employed
in the Service of the United States, reserving to the States re-
spectively, the Appointment of the Officers, and the Authority of
training the Militia according to the discipline prescribed by Con-

gress;

To exercise exclusive Legislation in all Cases whatsoever, over
such District (not exceeding ten Miles square) as may, by Ces-
sion of Particular States, and the Acceptance of Congress, be-
come the seat of the Government of the United States, and to
exercise like Authority over all Places purchased by the Con-
sent of the Legislature of the State in which the Same shall be,
for the Erection of Forts, Magazines, Arsenals, dock-Yards, and
other needful Buildings;—And

To make all Laws which shall be necessary and proper for
carrying into Execution the foregoing Powers, and all other Pow-
ers vested by this Constitution in the Government of the United
States, or in any Department or Officer thereof.

Section 9. The Migration or Importation of such Persons as
any of the States now existing shall think proper to admit, shall
not be prohibited by the Congress prior to the Year one thou-
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sand eight hundred and eight, but a Tax or duty may be im-
posed on such Importation, not exceeding ten dollars for each
Person.

The Privilege of the Writ of Habeas Corpus shall not be sus-
pended, unless when in Cases or Rebellion or Invasion the pub-
lic Safety may require it.

No Bill of Attainder or ex post facto Law shall be passed.

No Capitation, or other direct, Tax shall be laid, unless in
the Proportion to the Census of Enumeration herein before di-
rected to be taken.

No Tax or Duty shall be laid on Articles exported from any
State.

No Preference shall be given by any Regulation of Com-
merce or Revenue to the Ports of one State over those of an-
other: nor shall Vessels bound to, or from, one State, be obliged
to enter, clear or pay Duties in another.

No Money shall be drawn from the Treasury, but in Conse-
quence of Appropriations made by Law; and a regular State-
ment and Account of the Receipts and Expenditures of all pub-
lic Money shall be published from time to time.

No Title of Nobility shall be granted by the United States:
and no Person holding any Office of Profit or Trust under them,
shall, without the Consent of the Congress, accept of any pres-
ent, Emolument, Office, or Title, of any kind whatever, from any
King, Prince, or foreign State.

Section 10. No State shall enter into any Treaty, Alliance,
or Confederation; grant Letters of Marque and Reprisal; coin
Money; emit Bills of Credit; make any Thing but gold and sil-
ver Coin a Tender in Payment of Debts; pass any Bill of Attain-
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No State shall, without the Consent of the Congress, lay any
Imposts or Duties on Imports or Exports, except what may be
absolutely necessary for executing it’s inspection Laws: and the
net Produce of all Duties and Imposts, laid by any State on Im-
ports or Exports, shall be for the Use of the Treasury of the United
States; and all such Laws shall be subject to the Revision and
Controul of the Congress.

No State shall, without the Consent of Congress, lay any
Duty of Tonnage, keep Troops, or Ships of War in time of Peace,
enter into any Agreement or Compact with another State, or with
a foreign Power, or engage in War, unless actually invaded, or
in such imminent Danger as will not admit of delay.

Article II.

Section 1. The executive Power shall be vested in a Presi-
dent of the United States of America. He shall hold his Office
during the Term of four Years, and, together with the Vice Presi-
dent, chosen for the same Term, be elected, as follows:

Each State shall appoint, in such Manner as the Legisla-
ture thereof may direct, a Number of Electors, equal to the whole
Number of Senators and Representatives to which the State may
be entitled in the Congress: but no Senator or Representative,
or Person holding an Office of Trust or Profit under the United
States, shall be appointed an Elector.

The Electors shall meet in their respective States, and vote
by Ballot for two Persons, of whom one at least shall not be an
Inhabitant of the same State with themselves. And they shall
make a List of all the Persons voted for, and of the Number of
Votes for each; which List they shall sign and certify, and trans-
mit sealed to the Seat of the Government of the United States,
directed to the President of the Senate. The President of the Sen-
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ate shall, in the Presence of the Senate and House of Represen-
tatives, open all the Certificates, and the Votes shall then be
counted. The Person having the greatest Number of Votes shall
be the President, if such Number be a Majority of the whole
Number of Electors appointed; and if there be more than one
who have such Majority, and have an equal Number of Votes,
then the House of Representatives shall immediately chuse by
Ballot one of them for President; and if no Person have a Major-
ity, then from the five highest on the List the said House shall
in like Manner chuse the President. But in chusing the Presi-
dent, the Votes shall be taken by States, the Representatives
from each State having one Vote; a quorum for this Purpose shall
consist of a Member or Members from two thirds of the States,
and a Majority of all the States shall be necessary to a Choice.
In every Case, after the Choice of the President, the Person hav-
ing the greatest Number of Votes of the Electors shall be the
Vice President. But if there should remain two or more who have
equal Votes, the Senate shall chuse from them by Ballot the Vice
President.

The Congress may determine the Time of chusing the Elec-
tors, and the Day on which they shall give their Votes; which
Day shall be the same throughout the United States.

No Person except a natural born Citizen, or a Citizen of the
United States, at the time of the Adoption of this Constitution,
shall be eligible to the Office of President; neither shall any per-
son be eligible to that Office who shall not have attained to the
Age of thirty five Years, and been fourteen Years a Resident within
the United States.

In Case of the Removal of the President from Office, or of
his Death, Resignation, or Inability to discharge the Powers and
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In Case of the Removal of the President from Office, or of
his Death, Resignation, or Inability to discharge the Powers and
Duties of the said Office, the Same shall devolve on the Vice
President, and the Congress may by Law provide for the Case
of Removal, Death, Resignation or Inability, both of the Presi-
dent and Vice President, declaring what Officer shall then act
as President, and such Officer shall act accordingly, until the
Disability be removed, or a President shall be elected.

The President shall, at stated Times, receive for his Ser-
vices, a Compensation, which shall neither be encreased nor di-
minished during the Period for which he shall have been elected,
and he shall not receive within that Period any other Emolu-

ment from the United States, or any of them.

Before he enter on the Execution of his Office, he shall take
the following Oath or Affirmation:—“I do solemnly swear (or af-
firm) that I will faithfully execute the Office of President of the
United States, and will to the best of my Ability, preserve, pro-
tect and defend the Constitution of the United States.”

Section 2. The President shall be Commander in Chief of
the Army and Navy of the United States, and of the Militia of
the several States, when called into the actual Service of the
United States; he may require the Opinion, in writing, of the
principal Officer in each of the executive Departments, upon any
Subject relating to the Duties of their respective Offices, and he
shall have Power to Grant Reprieves and Pardons for Offences
against the United States, except in Cases of Impeachment.

He shall have Power, by and with the Advice and Consent
of the Senate, to make Treaties, provided two thirds of the Sena-
tors present concur; and he shall nominate, and by and with
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the Advice and Consent of the Senate, shall appoint Ambassa-
dors, other public Ministers and Consuls, Judges of the su-
preme Court, and all other Officers of the United States, whose
Appointments are not herein otherwise provided for, and which
shall be established by Law: but the Congress may by Law vest
the Appointment of such inferior Officers, as they think proper,
in the President alone, in the Courts of Law, or in the Heads of
Departments.

The President shall have Power to fill up all Vacancies that
may happen during the Recess of the Senate, by granting Com-

missions which shall expire at the End of their next Session.

Section 3. He shall from time to time give to the Congress
Information on the State of the Union, and recommend to their
Consideration such Measures as he shall judge necessary and
expedient; he may, on extraordinary Occasions, convene both
Houses, or either of them, and in Case of Disagreement be-
tween them, with Respect to the Time of Adjournment, he may
adjourn them to such Time as he shall think proper; he shall
receive Ambassadors and other public Ministers; he shall take
Care that the Laws be faithfully executed, and shall Commis-
sion all the Officers of the United States.

Section 4. The President, Vice President and all Civil Offi-
cers of the United States, shall be removed from Office on Im-
peachment for and Conviction of, Treason, Bribery, or other high
Crimes and Misdemeanors.

Article III.

Section 1. The judicial Power of the United States, shall be
vested in one supreme Court, and in such inferior Courts as the
Congress may from time to time ordain and establish. The Judges,
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their Services, a Compensation, which shall not be diminished

during their Continuance in Office.

Section 2. The judicial Power shall extend to all Cases, in
Law and Equity, arising under this Constitution, the Laws of
the United States, and Treaties made, or which shall be made,
under their Authority;—to all Cases affecting Ambassadors, other
public ministers and Consuls;—to all Cases of admiralty and mari-
time Jurisdiction;—to Controversies to which the United States
shall be a Party;—to Controversies between two or more States;—
between a State and Citizens of another State;— between Citi-
zens of different States;—between Citizens of the same State claim-
ing Lands under Grants of different States, and between a State,
or the Citizens thereof, and foreign States, Citizens or Subjects.

In all Cases affecting Ambassadors, other public Ministers
and Consuls, and those in which a State shall be Party, the su-
preme Court shall have original Jurisdiction. In all the other
Cases before mentioned, the supreme Court shall have appel-
late Jurisdiction, both as to Law and Fact, with such Excep-
tions, and under such Regulations as the Congress shall make.

The Trial of all Crimes, except in Cases of Impeachment,
shall be by Jury; and such Trial shall be held in the State where
the said Crimes shall have been committed; but when not com-
mitted within any State, the Trial shall be at such Place or Places
as the Congress may by Law have directed.

Section 3. Treason against the United States, shall consist
only in levying War against them, or in adhering to their En-
emies, giving them Aid and Comfort. No Person shall be con-
victed of Treason unless on the Testimony of two Witnesses to
the same overt Act, or on Confession in open Court.
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annually an assessment of the rehabilitate publicly owned Respondents: State or Local
effectiveness of the program and properties. Governments
submits, if they desire, a schedule to ~ Form Number: None Frequency of Submission: Other
Reporting Burden:
Number of X Frequency Hours per  _ Burden‘
respondents of response response  hours
Annual reporting 800 3041 1.40 34,560
Recordkeeping 840 10 11.42 9,600

Total Estimated Burden Hours: 44,160

Status: Revision

Contact: Tony Lyons, HUD, (202) 755-
6298; John Allison, OMB, (202) 395-
6880

Dated: May 15, 1989,

Proposal: Application for Insurance of
Advance Mortgate Proceeds

Office: Housing

Description of The Need For The
Information and Its Proposed Use:
This information will be submitted by
an approved mortgagee requesting
approval of advance of mortgage
proceeds. HUD will use this
information to ascertain approval
amounts and to notify the applicable

lender that the requested and

approved funds can be advanced.
Form Number: HUD-92403
Respondents: Businesses or Other For-

Profit and Non-Profit Institutions
Frequency of Submission: On Occasion
Reporting Burden:

Number of Frequency Hours per _ Burden
respondents X of response X response hours
HUD-92403 5,000 1 0.2 1,000

Total Estimated Burden Hours: 1,000

Status: Extension

Contact: Linda D. Cheatham, HUD, (202)
426-0035; John Allison, OMB, (202)
395-6880

Dated: May 15, 1988.

Proposal: Survey of Formaldehyde
Levels in Manufactured Homes

Office: Housing

Description of The Need for The
Information and Its Proposed Use:
The survey will be used to monitor
emission levels in manufactured

1985, HUD's effective date for
formaldehyde control requirements,
for plywood and particleboard panels.
Form Number: None
Respondents: Individuals or Households
Frequency of Submission: On Occasion

homes constructed since February 11,  Estimated Burden Hours:
Number of Frequency Hours per __  Burden
respondents of response response hours
Survey 300 1 1 300
Survey 100 2 1 200
On-Site Field Monitoring 40 1 2 80

Total Estimated Burden Hours: 580

Status: New

Contact: Richard Mendlen, HUD, (202)
755-6920; John Allison, OMB, (202)
395-6880 ’
Dated: May 15, 1989.

[FR Doc. 89-12132 Filed 5-19-89; 8:45 am|)
BILLING CODE 4210-01-M

Office of the Secretary
[Docket No. D-89-896; FR-2540]

Consolidated Delegations of Authority
tor Housing

AGENCY: Office of the Secretary, (HUD).

AcTioN: Notice of consolidated
delegations of authority.

SUMMARY: This notice consolidates all
delegations of authority to the Assistant

Secretary for Housing-Federal Housing
Commissioner and General Deputy
Assistant Secretary for Housing-Deputy
Federal Housing Commissioner. No
substantive change in current
delegations is intended, but obsolete
material has been eliminated and
changes have been made to standardize
language and format.

EFFECTIVE DATE: May 1, 1989,
FOR FURTHER INFORMATION CONTACT:

Charles M. Farbstein, Assistant General-

Counsel for Administrative Law, Office
of General Counsel, Department of
Housing and Urban Development, Room
10254, Washington, DC 20410, phone
(202) 755-7137. This is not a toll-free
number.,

SUPPLEMENTARY INFORMATION: The
Assistant Secretary for Housing-Federal
Housing Commissioner and the General
Deputy Assistant Secretary for Housing
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each are delegated the power and
authority of the Secretary of Housing
and Urban Development with respectto -
all Housing programs and functions,
including but not limited to those set
forth below, with authority to redelegate
to employees of the Department, unless
otherwise specified. Each of them may
issue rules or regulations to carry out
Housing programs, and waive such rules
or regulations to the extent authorized
by statute or in the rules or regulations.
They may not redelegate the authority to
issue rules. They may not redelegate the
waiver authority unless authorized by
rules or regulations.

A. Multifamily Housing—the
authority of the Secretary of Housing
and Urban Development with respect to
the multifamily programs and functions
of the following:
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18031 (Nov. 7, 1969)) concerning Section
1013 of the Demonstration Cities and
Metropolitan Development Act of 1966
(42 U.S.C. 3374): with respect to acquired
properties to acquire title to, hold,
manage, and sell, for cash or credit by
taking a purchase money mortgage in
the name of the Secretary of Housing
and Urban Development and in
connection therewith to execute deeds
of conveyance and all other instruments
necessary to fulfill the purposes of
section 1013 of the Demonstration Cities
and Metropolitan Development Act of
1966 (42 U.S.C. 3374) and to make any or
all determinations and to take any or all
further actions in connection with
acquired properties which the Secretary
of Defense is authorized to undertake
pursuant to the provisions of the Act.

6. The Interstate Land Sales Full
Disclosure Act, Title XIV of the Housing
and Urban Development Act of 1968, as
amended (15 U.8.C. 1701, et seq.) except
the power:

a. To conduct hearings in accordance
with 5 U.S.C. 556 and 557; )

b. To issue orders of determination
after such hearings;

c. To issue rules and regulations
prescribing rights to appeal from the
decisions of hearing examiners; and

d. To transmit evidence of apparent
violations of the Act to the Attorney
General of the United States for the
institution of any appropriate criminal
proceedings.

7. The Real Estate Settlement
Procedures Act of 1974, as amended (12
U.S.C. 2601, et seq.).

8. To prescribe standards for the
design, construction, and alteration of
structures for programs (other than
public housing programs) prescribed
under the National Housing Act (12
U.S.C. 1701, et seq.) and the United
States Housing Act of 1937 (42 U.S.C.
1437-1437n).

9. To approve or disapprove variances
from the design or construction
standards for all programs (other than
public housing programs) under the
National Housing Act (12 U.S.C. 1701, et
seq.) and the United States Housing Act
of 1937 (42 U.S.C. 1437-1437n).

10. To evaluate and determine the
technical suitability of housing'products
and materials under section 521 of the
National Housing Act (12 U.S.C. 1735e)
and to issue engineering and technical
bulletins governing the acceptability of
housing system components, materials,
and methods of construction.

11. All matters and requirements of
the National Manufactured Fousing
Construction and Safety Standards Act
of 1974, Title VI of the Housing and
Community Development Act of 1974 (42
U.S.C. 5401-5426).

12. To convey and execute deeds of
conveyance, deeds of release,
assignments, satisfactions of mortgages
and any other written instrument
relating to real or personal property or
any interest therein heretofore or
hereafter acquired by the Secretary
pursuant to the National Housing Act, 12
U.S.C. 1701, et seg.

13. To develop and recommend
policies and establish operating plans
and procedures for the servicing of all
home mortgages subsequent to final
insurance endorsement under the
National Housing Act.

14, To review and evaluate home
morigage insurance default experience,
and to provide technical advice and
guidance to approve mortgagees and
field offices on all home mortgage
servicing problems.

15. Section 108(b) of the Housing and
Urban Development Act of 1988 (12
U.S.C. 1701x) as it relates to loans to
non-profit organizations for necessary
expenses, prior to construction, of
planning and of obtaining financing for
the rehabilitation or construction of
housing for low or moderate income
families under section 235 of the
National Housing Act or any other
Federally assisted single family

" programs.

16. The Urban Homesteading Program
under section 810(a) (transfer of
properties) and (f) (listing of available
properties) of the Housing and
Community Development Act of 1974 (12
U.S.C. 1706¢).

17, To perform the functions of the
Secretary under section 7(i)(3) of the
Department of Housing and Urban
Development Act, 42 U.S.C. 3535(i)(3),
concerning the sale, exchange, or lease
of real or personal property and the sale
or exchange of securities or obligations
with respect to any single family
property.

18. Authority to endorse any checks or
drafts in payment of insurance losses on
which the United States of America,
acting by and through the Secretary or
his/her successors or assigns, is a payee
(joint or otherwise) in connection with
the disposition of the government's
interest in property or lease of such
property.

19. To recommend, on the basis of
information provided by the Assistant
Secretary for Administration, action to
be taken by the Secretary with respect
to:

a, Mortgage insurance reserve
requirements and the adequacy of
reserves based thereon.

b. Approval of borrowing required for
the payment of insurance claims and the
repayment of funds based thereon to the
U.S. Treasury.
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c. Requesting appropriation of funds
to cover insurance losses.

d. Determination of distributive shares
payable from the mutual mortgage
insurance fund.

20. Investment committee for
mortgage insurance programs and
delegations of authority thereto. There
shall be an investment committee for
mortgage insurance programs consisting
of the Assistant Secretary for Housing-
Federal Housing Commissioner and the
Assistant Secretary for Administration
which shall perform the following
functions:

a. To make determinations, based on
information provided by the Assistant
Secretary for Administration, with
respect to the investment of monies held
in the mortgage insurance funds and the
committee shall direct the Assistant
Secretary for Administration to invest
such monies accordingly.

b. To approve the terms of offers to
sell and to approve the sale of purchase
money mortgages and assign mortgage
notes to approved mortgagees.

21. Section 312 of the Housing Act of
1964, (42 U.S.C. 1452b), with respect to
property disposition functions.

22. To act as an Attesting Officer with
authorization to cause the seal of the
Department of Housing and Urban
Development to be affixed to such
documents as may reugqire its
application and to certify that a copy of
any book, record, paper, microfilm or
other document is a true copy of that in
the files of the Department.

23. The Nehemiah Housing
Opportunity grant program, sections
609-613 of the Housing and Community
Development Act of 1987 (12 U.S.C.
1715e).

24. The authority to select
applications in conjunction with section
213(d)(4) of the Housing and Community
Development Act of 1974,

C. Policy, Financial Management and
Administration 1. To exercise the
authority of the Secretary of Housing
and Urban Development with respect to
compliance by contractors or
participants involved in projects to be
financed with mortgages to be insured
under the National Housing Act and in
connection with all Housing programs
except those under section 2, Title I of
the National Housing Act (12 U.S.C.
1701, et seq.)

2. To determine whether there exist
compelling reasons to justify continued
business dealings with a person
suspended or debarred on a government
wide basis.
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ownership interest and unrelated to referrals
of business.

HUD Analysis. A review of the factors
reflects an arrangement involving a
bona fide provider of settlement
services. In this example, the real estate
brokerage company is not the sole
source of referrals to the title agency.
However, the title agency continues its
exclusive agency arrangement with the
title insurance company owner. While
this last factor initially may raise a
question as to why other title insurance
companies are not used for title
insurance policies, upon review there
appears to be nothing impermissible
about these referrals of title business
from the title agency to the title
insurance company.

This example involves the purchase
of stock in an existing full service
provider. In such a situation, HUD
would carefully examine the investment
made by the real estate brokerage
company. In this example, the real
estate brokerage company pays a fair
value contribution for its ownership
share and receives a return on its
investment that is not based on referrals
of business. Since the real estate
brokerage provides the CBA disclosure,
does not require the use of the title
agency and the only return to the
brokerage is based on the profits of the
agency and not reflective of referrals
made, the arrangement meets the CBA
exemption requirements. HUD would
consider this a bona fide controlled
business arrangement.

5. A mortgage banker sets up a limited
liability mortgage brokerage company. The
mortgage banker sells shares in divisions of
the limited liability company to real estate
brokers and real estate agents. For $500 each,
the real estate brokers and agents may
purchase separate ‘“‘divisions” within the
limited liability mortgage brokerage company
to which they refer customers for loans. In
later years ownership may vary by the
amount of referrals made by a real estate
broker or agent in the previous year. Under
this structure, the ownership distributions
are based on the business each real estate
broker or real estate agent refers to his/her
division and not on the basis of their capital
contribution to the entity as a whole. The
limited liability mortgage brokerage company
provides all the substantial services of a
mortgage broker. It does not contract out any
processing to its mortgage banker owner. It
sends loan packages to its mortgage banker
owner as well as other lenders.

HUD analysis. Although HUD would
consider the mortgage brokerage
company to be a bona fide provider of
mortgage brokerage services, this
example illustrates an arrangement that
fails to meet the third condition of the
CBA exception. 12 U.S.C. 2607(c)(4)(C).
Here, the capitalization, ownership and

payment structure with ownership in
separate “‘divisions’ is a method in
which ownership returns or ownership
shares vary based on referrals made and
not on the amount contributed to the
capitalization of the company. In cases
where the percent of ownership interest
or the amount of payment varies by the
amount of business the real estate agent
or broker refers, such payments are not
bona fide returns on ownership interest,
but instead, are an indirect method of
paying a kickback based on the amount
of business referred. 24 CFR
3500.15(b)(3).

Authority: 12 U.S.C. 2617; 42 U.S.C.
3535(d).

Dated: May 31, 1996.
Nicolas P. Retsinas,

Assistant Secretary for Housing-Federal
Housing Commissioner.

[FR Doc. 96-14331 Filed 6—6-96; 8:45 am]
BILLING CODE 4210-27-P

24 CFR Part 3500
[Docket No. FR—3638—-N—-05]

Office of the Assistant Secretary for
Housing-Federal Housing
Commissioner; Real Estate Settlement
Procedures Act (RESPA); Statement of
Policy 1996-3, Rental of Office Space,
Lock-outs, and Retaliation

AGENCY: Office of the Assistant
Secretary for Housing-Federal Housing
Commissioner, HUD.

ACTION: Statement of Policy 1996-3,
Rental of Office Space, Lock-outs, and
Retaliation.

SUMMARY: This statement sets forth the
Department’s interpretation of Section 8
of the Real Estate Settlement Procedures
Act (RESPA) and its implementing
regulations with regard to the rental of
office space, lock-outs and retaliation. It
is published to give guidance and to
inform interested members of the public
of the Department’s position on
enforcement of this section of the law.
FOR FURTHER INFORMATION CONTACT:
David R. Williamson, Director of the
Office of Consumer and Regulatory
Affairs, Room 5241, telephone: (202)
708-4560. For legal enforcement
questions, Peter Race, Assistant General
Counsel for Program Compliance, or
Rebecca J. Holtz, Attorney, Room 9253,
telephone: (202) 708-4184. (The
telephone numbers are not toll-free.) For
hearing- and speech-impaired persons,
this number may be accessed via TTY
(text telephone) by calling the Federal
Information Relay Service at 1-800—
877-8339. The address for the above-
listed persons is: Department of Housing
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and Urban Development, 451 Seventh
Street, SW, Washington, DC 20410.

SUPPLEMENTARY INFORMATION:
General Background

Section 8 (a) of the Real Estate
Settlement Procedures Act (RESPA)
prohibits any person from giving or
accepting any fee, kickback, or thing of
value for the referral of settlement
service business involving a federally
related mortgage loan. 12 U.S.C. 2607(a).
Congress specifically stated it intended
to eliminate kickbacks and referral fees
that tend to increase unnecessarily the
costs of settlement services. 12 U.S.C.
2601(b)(2).

Since July 1993, the Department has
been seeking comments and advice
concerning the final rule of November 2,
1992, implementing Section 8 of
RESPA. OnJuly 21, 1994, the
Department published a new proposed
rule on certain Section 8 issues.
Simultaneously with the issuance of
this Statement of Policy, HUD is
publishing a final rule in that
rulemaking. As part of that rulemaking
process, the Department received
comments concerning the application of
Section 8 of RESPA to the rental of
office space, lock-outs and retaliation in
connection with real estate brokerage
office practices. In addition, the
Department’s enforcement officials have
received numerous complaints dealing
with these same issues.

Rental of Office Space

In the last few years, the Department
has received numerous complaints
alleging that certain settlement service
providers, particularly lenders, are
leasing desks or office space in real
estate brokerage offices at higher than
market rate in exchange for referrals of
business. In HUD’s rulemaking docket,
number R—94-1725 (FR-3638), many
commenters argued that HUD should
scrutinize this rental practice. The
concern expressed is that real estate
brokers charge, and settlement service
providers pay, high rent payments for
the desk or office space to disguise
kickbacks to the real estate broker for
the referral of business to the settlement
service provider. In this Statement of
Policy, the Department sets forth how it
distinguishes legitimate payments for
rentals from payments that are for the
referral of business in violation of
Section 8.

Lock-outs

The Department also received
comments and complaints alleging that
settlement service providers were being
excluded from, or locked-out of, places
of business where they might find



USCA Réafat Rgtsidr 1 vor o6t M1 155~Ads, june 7771886 G3RUIEE AN RegliRHENST OF 730265

potential customers. The most common
occurrence cited was where a real estate
brokerage company had leased space to
a particular provider of services, and
had prevented any other provider from
entering its office space.

As part of the July 21, 1994,
rulemaking, a Nebraska lender
commented:

We are experiencing a rapid growth of
lender lock-out relationships wherein real
estate companies lease office space within
their sales offices to a particular mortgage
company. A part of the agreement is that
other lenders are not allowed in the sales
offices to solicit business. This clearly
prevents free competition in financing to the
home buyer.

* * * * *

* * *[I]tis very clear that the [real estate]
office managers are exerting a lot of control
to keep all other lenders out. This would not
be done without proper incentive ($$$)

* X *

Several other commenters alleged that
real estate office space arrangements
with particular lenders, coupled with
limiting or denying rival lenders access
to customers, were being used in their
communities to eliminate competition.
These commenters called for special
RESPA rules to ban these practices.

Retaliation

The Department also has received
complaints concerning retaliation
practices used to influence consumer
referrals. In one complaint, financial
service representatives in a real estate
broker’s office were given specific
quotas of referrals of home buyers to an
affiliated lender and were threatened
with the loss of their jobs if they did not
meet the quotas.

Commenters on the proposed rules
also alleged that some employers were
engaging in practices of retaliation or
discrimination against employees and
agents who did not refer business to
affiliated entities. Reprisals could range
from loss of benefits, such as fewer sales
leads, higher desk fees, less desirable
work space, and ultimately, loss of job.
Some commenters requested that the
Department issue guidelines or other
regulatory provisions to restrict such
retaliatory activities.

The Coalition to Retain Independent
Services in Settlement (CRISIS) called
for a rule prohibiting retaliation against
employees and agents who refer
business to non-affiliated entities as
most consistent with the language of the
RESPA statute. CRISIS suggested strong
language to prohibit negative actions
against employees and agents who refer
business to non-affiliated entities,
including prohibitions against more

subtle actions, such as loss of work
space or increases in desk fees.

Statement of Policy—1996-3

To give guidance to interested
members of the public on the
application of RESPA and its
implementing regulations to these
issues, the Secretary, pursuant to
Section 19(a) of RESPA and 24 CFR
3500.4(a)(1)(ii),* hereby issues the
following Statement of Policy.

Rental of Office Space

Section 8 of RESPA prohibits a person
from giving or from accepting any fee,
kickback or thing of value pursuant to
an agreement that business incident to
a settlement service involving a
federally related mortgage loan shall be
referred to any person. 12 U.S.C.
§2607(a). An example of a thing of
value is a rental payment that is higher
than that ordinarily paid for the
facilities. The statute, however, permits
payments for goods or facilities actually
furnished or for services actually
performed. 12 U.S.C. § 2607(c)(2). Thus,
when faced with a complaint that a
settlement service provider is paying a
high rent for referrals of settlement
service business, HUD analyzes whether
the rental payment is bona fide or is
really a disguised referral fee.

HUD’s regulations implement the
statutory provisions at 24 CFR 3500.14
and give greater guidance to this
analysis. Section 3500.14(g)(2) of the
regulations provides that the
Department may investigate high prices
to see if they are the result of a referral
fee or a split of a fee. It states: ““If the
payment bears no reasonable
relationship to the market value of the
goods or services provided, then the
excess is not for services or goods
actually performed or provided * * *,
The value of a referral (i.e., the value of
any additional business obtained
thereby) is not to be taken into account
in determining whether the payment
exceeds the reasonable value of such
goods, facilities or services.” Id.

Thus, under existing regulations,
when faced with a complaint that a
person is renting space from a person
who is referring business to that person,
HUD examines the facts to determine
whether the rental payment bears a
reasonable relationship to the market
value of the rental space provided or is
a disguised referral fee. The market
value of the rental space may include an
appropriate proportion of the cost for
office services actually provided to the

L All citations in this Statement of Policy refer to
recently streamlined regulations published on
March 26, 1996 (61 FR 13232), in the Federal
Register (to be codified at 24 CFR part 3500).
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tenant, such as secretarial services,
utilities, telephone and other office
equipment. In some situations, a market
price rental payment from the highest
bidding settlement service provider
could reflect payments for referrals of
business to that settlement service
provider from the person whose space is
being rented. Thus, to distinguish
between rental payments that may
include a payment for referrals of
settlement service business and a
payment for the facility actually
provided, HUD interprets the existing
regulations to require a ‘““‘general market
value” standard as the basis for the
analysis, rather than a market rate
among settlement service providers.

In a rental situation, the general
market value is the rent that a non-
settlement service provider would pay
for the same amount of space and
services in the same or a comparable
building. A general market value
standard allows payments for facilities
and services actually furnished, but
does not take into account any value for
the referrals that might be reflected in
the rental payment. A general market
standard is not only consistent with the
existing regulations, it furthers the
statute’s purpose. Congress specifically
stated that it intended to protect
consumers from unnecessarily high
settlement charges caused by abusive
practices. 12 U.S.C. §2601. Some
settlement service providers might be
willing to pay a higher rent than the
general market value to reflect the value
of referrals of settlement service
business. The cost of an above-general-
market-rate rental payment could likely
be passed on to the consumer in higher
settlement costs. If referrals of
settlement service business are taking
place in a given rental situation, and the
rental payment is above the general
market value, then it becomes difficult
to distinguish any increase in rental
payment over the general market from a
referral fee payment.

HUD, therefore, interprets Section 8 of
RESPA and its implementing
regulations to allow payments for the
rental of desk space or office space.
However, if a settlement service
provider rents space from a person who
is referring settlement service business
to the provider, then HUD will examine
whether the rental payments are
reasonably related to the general market
value of the facilities and services
actually furnished. If the rental
payments exceed the general market
value of the space provided, then HUD
will consider the excess amount to be
for the referral of business in violation
of Section 8(a).
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 3500

[Docket No. FR-4114-N-01]

Office of the Assistant Secretary for
Housing-Federal Housing
Commissioner; Real Estate Settlement
Procedures Act; Statement of
Enforcement Standards: Title
Insurance Practices in Florida; RESPA
Statement of Policy 1996-4

AGENCY: Office of the Assistant
Secretary for Housing-Federal Housing
Commissioner, HUD.

ACTION: Statement of policy.

SUMMARY: This Statement advises the
public of the enforcement standards
HUD applies to determine whether
certain practices involving title
insurance companies and title insurance
agents comply with the Real Estate
Settlement Procedures Act (RESPA).
Although this Statement specifically
addresses issues and practices that HUD
reviewed in the State of Florida, its
general principles may apply by analogy
to other geographic and settlement
service areas.

This Statement discusses HUD’s
interpretation of two exceptions:
Section 8(c)(1)(B) involving “‘payments
of a fee by a title company to its duly
appointed agent for services actually
performed in the issuance of a policy of
title insurance;” and Section 8(c)(2)
involving the *“payment to any person of
a bona fide salary or compensation or
other payment for goods or facilities
actually furnished or for services
actually performed.” HUD is publishing
this Statement to inform the public of its
interpretation of the law.

EFFECTIVE DATE: September 19, 1996.

FOR FURTHER INFORMATION CONTACT:
David R. Williamson, Director, Office of
Consumer and Regulatory Affairs, Room
5241, telephone: (202) 708-4560. For
legal enforcement questions, contact
Peter S. Race, Assistant General
Counsel, Program Compliance Division,
Room 9253, telephone: (202) 708—4184.
(These are not toll free numbers.) For
hearing and speech-impaired persons,
this number may be accessed via TTY
(text telephone) by calling the Federal
Information Relay Service at 1-800—
877-8339. (This number is toll free.)
The address for the above listed persons
is: Department of Housing and Urban
Development, 451 Seventh Street, SW,
Washington, DC 20410.

SUPPLEMENTARY INFORMATION:
General Background

Section 8(a) of the Real Estate
Settlement Procedures Act (RESPA)
prohibits any person from giving or
accepting any fee, kickback, or thing of
value for the referral of settlement
service business involving a federally
related mortgage loan. (See 12 U.S.C.
2607(a).) Section 8(b) of RESPA
prohibits any person from giving or
accepting any portion, split or
percentage of any charge made or
received for the rendering of a
settlement service other than for
services actually performed. (See 12
U.S.C. 2607(b).) Two exemptions to
section 8’s prohibitions against
compensated referrals in RESPA
covered transactions involve payments
for title insurance services actually
performed. Section 8(c)(1)(B)
specifically exempts payments of a fee
“by a title company to its duly
appointed agent for services actually
performed in the issuance of a policy of
title insurance.” A more general
provision, section 8(c)(2), exempts the
“payment to any person of a bona fide
salary or compensation or other
payment for goods or facilities actually
furnished or for services actually
performed.” (See also 24 CFR
3500.14(9)(1).)

In enacting RESPA, Congress stated
its intent that section 8 of RESPA did
not prohibit payments by title insurance
companies for “‘goods furnished or
services actually rendered, so long as
the payment bears a reasonable
relationship to the value of the goods or
services received by the person or
company making the payment.” (H.
Rep. No. 1177, 93d Cong., 2nd Sess.
1974 at 7-8 (hereafter ‘‘the Report™).)
The Report stated that “‘to the extent the
payment is in excess of the reasonable
value of the goods provided or services
performed, the excess may be
considered a kickback or referral fee
proscribed by Section [8].” The
legislative history of section 8(c)(1)(B)
also noted that the ““value of the referral
itself is not to be taken into account in
determining whether the payment is
reasonable.” (Report at 8.) The Report
specifically elaborated on the exemption
for payments made by title insurance
companies to duly appointed agents for
services actually performed in the
issuance of a policy of title insurance
and stated:

Such agents, who in many areas of the
country may also be attorneys, typically
perform substantial services for and on behalf
of a title insurance company. These services
may include a title search, an evaluation of
the title search to determine the insurability
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of the title (title examination), the actual
issuance of the policy on behalf of the title
insurance company, and the maintenance of
records relating to the policy and policy-
holder. In essence, the agent does all of the
work that a branch office of the title
insurance company would otherwise have to
perform.

Report at 8.

On November 2, 1992, HUD issued
regulations that, among other things,
gave guidance concerning title agent
services under RESPA. These
regulations relied in part on the
legislative history. Section
3500.14(g)(3)* of the regulations
provides an example of the type of
substantial or “core” title insurance
agent services necessary for an attorney
to receive multiple fees in a RESPA
covered transaction. It states:

For example, for an attorney of the buyer
or seller to receive compensation as a title
agent, the attorney must perform core title
agent services (for which liability arises)
separate from attorney services, including the
evaluation of the title search to determine the
insurability of the title, the clearance of
underwriting objections, the actual issuance
of the policy or policies on behalf of the title
insurance company, and, where customary,
the issuance of the title commitment, and the
conducting of the title search and closing.

Appendix B to the regulations
provides additional guidance on the
meaning and coverage of RESPA.
Ilustration 4 provides a factual
situation in which an attorney
represented a client as an attorney and
as a title insurance agent and received
fees for each role in a residential real
estate transaction. In its comments on
Ilustration 4, HUD stated that the
attorney was double billing his clients
because the work he performed as a
“title agent’” was work he was already
performing for his clients as an attorney.
The title insurance company was
actually performing the title agent work
and providing the attorney with an
opportunity to collect a fee as a title
agent in exchange for referrals of title
insurance business. HUD also stated
that for the attorney to receive a separate
payment as a title insurance agent, the
attorney must “‘perform necessary core
title work and may not contract out the
work.”

To qualify for a section 8(c)(1)(B)
exemption, the attorney title insurance
agent must “provide his client with core
title agent services for which he
assumes liability, and which includes,
at a minimum, the evaluation of the title
search to determine insurability of the
title, and the issuance of a title

1 All citations in this Statement of Policy refer to
recently streamlined regulations published on
March 26, 1996 (61 FR 13,232), in the Federal
Register (to be codified at 24 C.F.R. 3500 et seq.).
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commitment where customary, the
clearance of underwriting objections,
and the actual issuance of the policy or
policies on behalf of the title company.”
(See 24 CFR part 3500, Appendix B,
Iustration 4.)

In another example, Illustration 10 of
Appendix B, a real estate broker refers
title insurance business to its own
affiliate title company. This company,
in turn, refers or contracts out all of its
business to another title company that
performs all the title work and splits its
fees with the affiliate. HUD stated that
because the affiliate title company
provided no substantive services for its
portion of the fee, the arrangement
between the two title companies would
be in violation of section 8 of RESPA.
This illustration showed that the
controlled business arrangement
exemption did not extend to “‘shell”
entities that did not perform substantive
services for the fees it collected from the
transaction. (See 24 CFR part 3500,
Appendix B, Illustration 10.)

Section 19(a) of RESPA authorizes the
Secretary to interpret RESPA to achieve
the purposes of the Act. Section 19(c) of
RESPA authorizes HUD to investigate
possible violations of RESPA. During
the course of its RESPA investigations,
HUD applies the facts revealed by the
investigation to the statute and
regulations in determining whether a
violation exists.

After receiving complaints of possible
RESPA violations, HUD, in 1993,
initiated an investigation of practices by
some title insurance companies and
some title insurance agents in the State
of Florida. On September 21, 1995, HUD
sent a letter and document entitled
“Findings of HUD’s Investigation of
Florida Title Insurance Companies and
Statement of Enforcement Standards’ to
certain title insurance companies in
Florida. In November 1995, HUD met
with Florida title insurance companies
and received input from them on the
enforcement standards. On June 19,
1996, HUD sent additional guidance to
the particular companies that received
the September 21, 1995 letter.

Statement of Policy—1996-4

To give guidance to interested
members of the public on the
application of RESPA and its
implementing regulations to these
issues, the Secretary, pursuant to
section 19(a) of RESPA and 24 CFR
3500.4(a)(1)(ii), hereby issues the
following Statement of Policy.2 In
issuing this Statement, HUD is not

2This Statement provides additional guidance to
the 1995 standards issued to the particular
companies and, to the extent there are any
inconsistencies, supersedes those standards.

dictating particular practices for title
insurance companies and their agents
but is setting forth HUD’s enforcement
position for qualification in Florida for
exemptions from section 8 violations.
Generally, it is beneficial for title
insurance companies and their agents to
qualify under the section 8(c)(1)(B)
exemption since HUD does not
normally scrutinize the payments as
long as they are ““for services actually
performed in the issuance of a policy of
title insurance.” (HUD will, however,
continue to examine payments to agents
that are merely for the referral of
business such as gifts or trips based on
the volume of business referred.) If the
practices of a title insurance company or
its agent do not qualify under the
section 8(c)(1)(B) exemption, the
company and the agent may still qualify
under section 8(c)(2). Under a section
8(c)(2) standard, HUD will examine the
amount of the payments to or retentions
by the title insurance agent to see if they
are reasonably related to services
actually performed by the agent.

A. Definitions

For purposes of this statement, the
terms listed below are defined as
follows:

1. “Title Insurance Agent” means a
person who has entered into an
agreement with a title insurance
company to act as an agent in
connection with the issuance of title
insurance policies, and includes title
agents, title agencies, attorneys, and law
firms.

2. “Core title services’ are those basic
services that a title insurance agent must
actually perform for the payments from
or retention of the title insurance
premium to qualify for RESPA’s section
8(c)(1)(B) exemption for “‘payments by a
title company to its duly appointed
agent for services actually performed in
the issuance of a policy of title
insurance.”

In performing core title services, the
title insurance agent must be liable to
his/her title insurance company for any
negligence in performing the services. In
considering liability, HUD will examine
the following type of indicia: the
provisions of the agency contract,
whether the agent has errors and
omissions insurance or malpractice
insurance, whether a contract provision
regarding an agent’s liability for a loss
is ever enforced, whether an agent is
financially viable to pay a claim, and
other factors the Secretary may consider
relevant.

“Core title services” mean the
following in Florida:

a. The examination and evaluation,
based on relevant law and title
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insurance underwriting principles and
guidelines, of the title evidence (as
defined below) to determine the
insurability of the title being examined,
and what items to include and/or
exclude in any title commitment and
policy to be issued.

b. The preparation and issuance of the
title commitment, or other document,
that discloses the status of the title as it
is proposed to be insured, identifies the
conditions that must be met before the
policy will be issued, and obligates the
insurer to issue a policy of title
insurance if such conditions are met.

c. The clearance of underwriting
objections and the taking of those steps
that are needed to satisfy any conditions
to the issuance of the policies.

d. The preparation and issuance of the
policy or policies of title insurance.

e. The handling of the closing or
settlement, when it is customary for title
insurance agents to provide such
services and when the agent’s
compensation for such services is
customarily part of the payment or
retention from the insurer.

3. A “pro forma commitment” is a
document that contains a determination
of the insurability of the title upon
which a title insurance commitment or
policy may be based and that contains
essentially the information stated in
Schedule A and B of a title insurance
commitment (and may legally constitute
a commitment when countersigned by
an authorized representative). A pro
forma commitment is a document that
contains determinations or conclusions
that are the product of legal or
underwriting judgment regarding the
operation or effect of the various
documents or instruments or how they
affect the title, or what matters
constitute defects in title, or how the
defects can be removed, or instructions
concerning what items to include and/
or to exclude in any title commitment
or policy to be issued on behalf of the
underwriter.

4. “Title evidence’ means a written or
computer generated document that
identifies and either describes or
compiles those documents, records,
judgments, liens, and other information
from the public records relevant to the
history and current condition of the title
to be insured. Title evidence does not,
however, include a pro forma
commitment.

B. Qualification Under Section
8(c)(1)(B)

To qualify for an exemption as an
agent in Florida under section 8(c)(1)(B),
the payments to (or retentions by) a title
insurance agent must be “‘for services
actually performed in the issuance of a
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 3500
[Docket No. FR-4450—-N-01]
RIN 2502-AH33

Real Estate Settlement Procedures Act
(RESPA) Statement of Policy 1999-1
Regarding Lender Payments to
Mortgage Brokers

AGENCY: Office of the Assistant
Secretary for Housing-Federal Housing
Commissioner, HUD.

ACTION: Statement of Policy 1999-1.

SUMMARY: This Statement of Policy sets
forth the Department of Housing and
Urban Development’s position on the
legality of lender payments to mortgage
brokers in connection with federally
related mortgage loans under the Real
Estate Settlement Procedures Act
(““RESPA™) and HUD’s implementing
regulations. While this statement
satisfies the Conferees’ directive in the
Conference Report on the 1999 HUD
Appropriations Act that the Department
clarify its position on this subject, HUD
believes that broad legislative reform
along the lines specified in the HUD/
Federal Reserve Board Report remains
the most effective way to resolve the
difficulties and legal uncertainties
under RESPA and the Truth in Lending
Act (TILA) for industry and consumers
alike. Statutory changes like those
recommended in the Report would, if
adopted, provide the most balanced
approach to resolving these contentious
issues by providing consumers with
better and firmer information about the
costs associated with home-secured
credit transactions and providing
creditors and mortgage brokers with
clearer rules. Such an approach is far
preferable to piecemeal actions.

EFFECTIVE DATE: This Statement of
Policy is effective March 1, 1999.

FOR FURTHER INFORMATION CONTACT:
Rebecca J. Holtz, Director RESPA/ILS
Division Room 9146, Department of
Housing and Urban Development,
Washington, DC 20410; telephone 202—
708-4560, or (for legal questions)
Kenneth A. Markison, Assistant General
Counsel for GSE/RESPA or Rodrigo
Alba, Attorney for RESPA, Room 9262,
Department of Housing and Urban
Development, Washington, DC 20410;
telephone 202—-708-3137 (these are not
toll free numbers). Hearing or speech-
impaired individuals may access these
numbers via TTY by calling the toll-free
Federal Information Relay Service at 1—
800-877-8339.

SUPPLEMENTARY INFORMATION: This
Preamble to the Statement of Policy
includes descriptions of current
practices in the industry. It is not
intended to take positions with respect
to the legality or illegality of any
practices; such positions are set forth in
the Statement of Policy itself.

I. Background

A. General Background

The Conference Report on the
Departments of Veterans Affairs and
Housing and Urban Development, and
Independent Agencies Appropriations
Act, 1999 (H.R. Conf. Rep. No. 105-769,
105th Cong., 2d Sess. 260 (1998)) (FY
1999 HUD Appropriations Act) directs
HUD to clarify its position on lender
payments to mortgage brokers within 90
days after the enactment of the FY 1999
HUD Appropriations Act on October 21,
1998. The Report states that “Congress
never intended payments by lenders to
mortgage brokers for goods or facilities
actually furnished or for services
actually performed to be violations of
[Sections 8](a) or (b) of the Real Estate
Settlement Procedures Act (12 U.S.C.
2601 et seq.) (RESPA)]” (I1d.). The Report
also states that the Conferees “are
concerned about the legal uncertainty
that continues absent such a policy
statement” and ‘“‘expect HUD to work
with representatives of industry, Federal
agencies, consumer groups, and other
interested parties on this policy
statement” (Id.).

This issue of lender payments, or
indirect fees, to mortgage brokers has
proven particularly troublesome for
industry and consumers alike. It has
been the subject of litigation in more
than 150 cases nationwide (see
additional discussion below). To
understand the issue and HUD’s
position regarding the legality of these
payments requires background
information concerning the nature of the
services provided by mortgage brokers
and their compensation, as well as the
applicable legal requirements under
RESPA.

During the last seven years, HUD has
conducted three rulemakings respecting
mortgage broker fees. These rulemakings
first addressed definitional issues and
issues concerning disclosure of
payments to mortgage brokers in
transactions covered under RESPA. (See
57 FR 49600 (November 2, 1992); 60 FR
47650 (September 13, 1995).) Most
recently in a regulatory negotiation (see
60 FR 54794 (October 25, 1995) and 60
FR 63008 (December 8, 1995)) and then
a proposed rule (62 FR 53912 (October
16, 1997)), HUD addressed the issue of
the legality of payments to brokers
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under RESPA. In the latter, HUD
proposed that payments from lenders to
mortgage brokers be presumed legal if
the mortgage broker met certain
specified conditions, including
disclosing its role in the transaction and
its total compensation through a binding
contract with the borrower. This
rulemaking is pending.

In July 1998, HUD and the Board of
Governors of the Federal Reserve
delivered to Congress a joint report
containing legislative proposals to
reform RESPA and the Truth in Lending
Act. If the proposals in this reform
package were to be adopted, the
disclosure and legality issues raised
herein would be resolved for any
mortgage broker following certain of the
proposed requirements, and consumers
would be offered significant new
protections.

B. Mortgage Brokerage Industry

When RESPA was enacted in 1974,
single family mortgages were largely
originated and held by savings and
loans, commercial banks, and mortgage
bankers. During the 1980’s and 1990’s,
the rise of secondary mortgage market
financing resulted in new wholesale and
retail entities to compete with the
traditional funding entities to provide
mortgage financing. This made possible
the origination of loans by retail entities
that worked with prospective borrowers,
collected application information, and
otherwise processed the data required to
complete the mortgage transaction.
These retail entities generally operated
with the intent of developing the
origination package, and then
immediately transmitting it to a
wholesale lender who funded the loan.
The rise in technology permitted much
more effective and faster exchange of
information and funds between
originators and lenders for the retail
transaction.

Entities that provide mortgage
origination or retail services and that
bring a borrower and a lender together
to obtain a loan (usually without
providing the funds for loans) are
generally referred to as “mortgage
brokers.” These entities serve as
intermediaries between the consumer
and the entity funding the loan, and
currently initiate an estimated half of all
home mortgages made each year in the
United States. Mortgage brokers
generally fit into two broad categories:
those that hold themselves out as
representing the borrower in shopping
for a loan, and those that simply offer
loans as do other retailers of loans. The
first type may have an agency
relationship with the borrower and, in
some states, may be found to owe a
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mortgage brokers are intermediaries, the
broker provides loan origination
services and the loan funds are provided
by the lender; the loan, however, is
closed in the lender’s name.

C. Payments Must Be for Goods,
Facilities or Services

In the determination of whether
payments from lenders to mortgage
brokers are permissible under Section 8
of RESPA, the threshold question is
whether there were goods or facilities
actually furnished or services actually
performed for the total compensation
paid to the mortgage broker. In making
the determination of whether
compensable services are performed,
HUD’s letter to the Independent Bankers
Association of America, dated February
14,1995 (IBAA letter) may be useful. In
that letter, HUD identified the following
services normally performed in the
origination of a loan:

(a) Taking information from the
borrower and filling out the
application; 4

(b) Analyzing the prospective
borrower’s income and debt and pre-
qualifying the prospective borrower to
determine the maximum mortgage that
the prospective borrower can afford;

(c) Educating the prospective
borrower in the home buying and
financing process, advising the borrower
about the different types of loan
products available, and demonstrating
how closing costs and monthly
payments could vary under each
product;

(d) Collecting financial information
(tax returns, bank statements) and other
related documents that are part of the
application process;

(e) Initiating/ordering VOEs
(verifications of employment) and VODs
(verifications of deposit);

(f) Initiating/ordering requests for
mortgage and other loan verifications;

(9) Initiating/ordering appraisals;

(h) Initiating/ordering inspections or
engineering reports;

(i) Providing disclosures (truth in
lending, good faith estimate, others) to
the borrower;

(j) Assisting the borrower in
understanding and clearing credit
problems;

(k) Maintaining regular contact with
the borrower, realtors, lender, between
application and closing to appraise
them of the status of the application and
gather any additional information as
needed,;

41n a subsequent informal interpretation, dated
June 20, 1995, HUD stated that the filling out of a
mortgage loan application could be substituted by
a comparable activity, such as the filling out of a
borrower’s worksheet.

(I) Ordering legal documents;

(m) Determining whether the property
was located in a flood zone or ordering
such service; and

(n) Participating in the loan closing.

While this list does not exhaust all
possible settlement services, and while
the advent of computer technology has,
in some cases, changed how a broker’s
settlement services are performed, HUD
believes that the letter still represents a
generally accurate description of the
mortgage origination process. For other
services to be acknowledged as
compensable under RESPA, they should
be identifiable and meaningful services
akin to those identified in the IBAA
letter including, for example, the
operation of a computer loan origination
system (CLO) or an automated
underwriting system (AUS).

The IBAA letter provided guidance on
whether HUD would take an
enforcement action under RESPA. In the
context of the letter’s particular facts
and subject to the reasonableness test
which is discussed below, HUD
articulated that it generally would be
satisfied that sufficient origination work
was performed to justify compensation
if it found that:

e The lender’s agent or contractor
took the application information (under
item (a)); and

e The lender’s agent or contractor
performed at least five additional items
on the list above.

In the letter and in the context of its
facts, HUD also pointed out that it is
concerned that a fee for steering a
customer to a particular lender could be
disguised as compensation for
“counseling-type’ activities. Therefore,
the letter states that if an agent or
contractor is relying on taking the
application and performing only
“counseling type” services—(b), (c), (d),
(), and (K) on the list above—to justify
its fee, HUD would also look to see that
meaningful counseling—not steering—is
provided. In analyzing transactions
addressed in the IBAA letter, HUD said
it would be satisfied that no steering
occurred if it found that:

e Counseling gave the borrower the
opportunity to consider products from
at least three different lenders;

e The entity performing the
counseling would receive the same
compensation regardless of which
lender’s products were ultimately
selected; and

e Any payment made for the
“counseling-type” services is reasonably
related to the services performed and
not based on the amount of loan
business referred to a particular lender.

In examining services provided by
mortgage brokers and payments to
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mortgage brokers, HUD will look at the
types of origination services listed in the
IBAA letter to help determine whether
compensable services are performed.5
However, the IBAA letter responded to
a program where a relatively small fee
was to be provided for limited services
by lenders that were brokering loans.é

Accordingly, the formulation in the
IBAA letter of the number of origination
services which may be required to be
performed for compensation is not
dispositive in analyzing more costly
mortgage broker transactions where
more comprehensive services are
provided. The determinative test under
RESPA is the relationship of the
services, goods or facilities furnished to
the total compensation received by the
broker (discussed below). In addition to
services, mortgage brokers may furnish
goods or facilities to the lender. For
example, appraisals, credit reports, and
other documents required for a
complete loan file may be regarded as
goods, and a reasonable portion of the
broker’s retail or “‘store-front’”” operation
may generally be regarded as a facility
for which a lender may compensate a
broker. However, while a broker may be
compensated for goods or facilities
actually furnished or services actually
performed, the loan itself, which is
arranged by the mortgage broker, cannot
be regarded as a ‘“‘good’’ that the broker
may sell to the lender and that the
lender may pay for based upon the
loan’s yield’s relation to market value,
reasonable or otherwise. In other words,
in the context of a non-secondary
market mortgage broker transaction,
under HUD’s rules, it is not proper to
argue that a loan is a “‘good,” in the
sense of an instrument bearing a
particular yield, thus justifying any
yield spread premium to the mortgage
broker, however great, on the grounds
that such yield spread premium is the
“market value” of the good.

D. Compensation Must Be Reasonably
Related to Value of Goods, Facilities or
Services

The fact that goods or facilities have
been actually furnished or that services
have been actually performed by the
mortgage broker, as described in the
IBAA letter, does not by itself make a
payment by a lender to a mortgage

51n the June 20, 1995 letter, the Department
clarified that the counseling test in the IBAA letter
would not apply if an entity performed only non-
counseling services (a, €, f, g, h, i, I, m, n) or a mix
of counseling and non-counseling services (but did
not rely only on the five counseling services (b, c,
d, j, and k)).

61n the particular program reviewed by HUD in
the IBAA letter, the average total compensation for
performing six of the origination services listed
above was below $200.
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broker legal. The next inquiry is
whether the payment is reasonably
related to the value of the goods or
facilities that were actually furnished or
services that were actually performed.
Although RESPA is not a rate-making
statute, HUD is authorized to ensure
that payments from lenders to mortgage
brokers are reasonably related to the
value of the goods or facilities actually
furnished or services actually
performed, and are not compensation
for the referrals of business, splits of
fees or unearned fees.

In analyzing whether a particular
payment or fee bears a reasonable
relationship to the value of the goods or
facilities actually furnished or services
actually performed, HUD believes that
payments must be commensurate with
that amount normally charged for
similar services, goods or facilities. This
analysis requires careful consideration
of fees paid in relation to price
structures and practices in similar
transactions and in similar markets.? If
the payment or a portion thereof bears
no reasonable relationship to the market
value of the goods, facilities or services
provided, the excess over the market
rate may be used as evidence of a
compensated referral or an unearned fee
in violation of Section 8(a) or (b) of
RESPA. (See 24 CFR 3500.14(9)(2).)
Moreover, HUD also believes that the
market price used to determine whether
a particular payment meets the
reasonableness test may not include a
referral fee or unearned fee, because
such fees are prohibited by RESPA.
Congress was clear that for payments to
be legal under Section 8, they must bear
a reasonable relationship to the value
received by the person or company
making the payment. (S. Rep. 93-866, at
6551.)

The Department recognizes that some
of the goods or facilities actually
furnished or services actually performed
by the broker in originating a loan are
“for” the lender and other goods or
facilities actually furnished or services
actually performed are “for” the
borrower. HUD does not believe that it
is necessary or even feasible to identify
or allocate which facilities, goods or
services are performed or provided for
the lender, for the consumer, or as a
function of State or Federal law. All
services, goods and facilities inure to
the benefit of both the borrower and the
lender in the sense that they make the
loan transaction possible (e.g., an
appraisal is necessary to assure that the

7HUD recognizes that settlement costs may vary
in different markets. The cost of a specific service
in Omaha, Nebraska, for example, may bear little
resemblance to the cost of a similar service in Los
Angeles, California.

lender has adequate security, as well as
to advise the borrower of the value of
the property and to complete the
borrower’s loan).

The consumer is ultimately
purchasing the total loan and is
ultimately paying for all the services
needed to create the loan. All
compensation to the broker either is
paid by the borrower in the form of fees
or points, directly or by addition to
principal, or is derived from the interest
rate of the loan paid by the borrower.
Accordingly, in analyzing whether
lender payments to mortgage brokers
comport with the requirements of
Section 8 of RESPA, HUD believes that
the totality of the compensation to the
mortgage broker for the loan must be
examined. For example, if the lender
pays the mortgage broker $600 and the
borrower pays the mortgage broker
$500, the total compensation of $1,100
would be examined to determine
whether it is reasonably related to the
goods or facilities actually furnished or
services actually performed by the
broker.

Therefore, in applying this test, HUD
believes that total compensation should
be scrutinized to assure that it is
reasonably related to goods, facilities, or
services furnished or performed to
determine whether total compensation
is legal under RESPA. Total
compensation to a broker includes
direct origination and other fees paid by
the borrower, indirect fees, including
those that are derived from the interest
rate paid by the borrower, or a
combination of some or all. All
payments, including payments based
upon a percentage of the loan amount,
are subject to the reasonableness test
defined above. In applying this test, the
Department considers that higher
interest rates alone cannot justify higher
total fees to mortgage brokers. All fees
will be scrutinized as part of total
compensation to determine that total
compensation is reasonably related to
the goods or facilities actually furnished
or services actually performed.

In so-called “‘no-cost” loans,
borrowers accept a higher interest rate
in order to reduce direct fees, and the
absence of direct payments to the
mortgage broker is made up by higher
indirect fees (e.g., yield spread
premiums). Higher indirect fees in such
arrangements are legal if, and only if,
the total compensation is reasonably
related to the goods or facilities actually
furnished or services actually
performed.

In determining whether the
compensation paid to a mortgage broker
is reasonably related to the goods or
facilities actually furnished or services
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actually performed, HUD will consider
all compensation, including any volume
based compensation. In this analysis,
there may be no payments merely for
referrals of business under Section 8 of
RESPA. (See 24 CFR 3500.14.)8

Under HUD'’s rules, when a person in
a position to refer settlement service
business receives a payment for
providing additional settlement services
as part of the transaction, such payment
must be for services that are actual,
necessary and distinct from the primary
services provided by the person. (24
CFR 3500.14(g)(3).) While mortgage
brokers may receive part of their
compensation from a lender, where the
lender payment duplicates direct
compensation paid by the borrower for
goods or facilities actually furnished or
services actually performed, Section 8 is
violated. In light of the fact that the
borrower and the lender may both
contribute to some items, HUD believes
that it is best to evaluate seemingly
duplicative fees by analyzing total
compensation under the reasonableness
test described above.

E. Information Provided to Borrower

Under current RESPA rules mortgage
brokers are required to disclose
estimated direct and indirect fees on the
Good Faith Estimate (GFE) no later than
3 days after loan application. (See 24
CFR 3500.7(a) and (b).) Such disclosure
must also be provided to consumers, as
a final exact figure, at closing on the
settlement statement. (24 CFR 3500.8;
24 CFR part 3500, Appendix A.) On the
GFE and the settlement statement,
lender payments to mortgage brokers
must be shown as “‘Paid Outside of
Closing” (P.O.C.), and are not computed
in arriving at totals. (24 CFR
3500.7(a)(2).) The requirement that all
fees be disclosed on the GFE is intended
to assure that consumers are shown the
full amount of compensation to brokers
and others early in the transaction.

The Department has always indicated
that any fees charged in settlement
transactions should be clearly disclosed
so that the consumer can understand the
nature and recipient of the payment.
Code-like abbreviations like ““YSP to
DBG, POC”, for instance, have been
noted.? Also, the Department has seen

8 The Department generally has held that when
the payment is based on the volume or value of
business transacted, it is evidence of an agreement
for the referral of business (unless, for example, it
is shown that payments are for legitimate business
reasons unrelated to the value of the referrals). (See
24 CFR 3500.14(e).)

9This is an example only. HUD recognizes that
current practices may leave borrowers confused.
However, the use of any particular terms, including
abbreviations, may not, by itself, violate RESPA.
Nevertheless, going forward, HUD recommends that
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Dated: June 16, 2010.
Deborah S. Merkle,
Chairman.
[FR Doc. 2010-15317 Filed 6—24—10; 8:45 am]|
BILLING CODE P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 3500

[Docket No. FR-5425-1A-01]

Real Estate Settlement Procedures Act
(RESPA): Home Warranty Companies’

Payments to Real Estate Brokers and
Agents

AGENCY: Office of General Counsel,
HUD.

ACTION: Interpretive rule.

SUMMARY: Under section 8 of RESPA
and HUD’s implementing RESPA
regulations, services performed by real
estate brokers and agents as additional
settlement services in a real estate
transaction are compensable if the
services are actual, necessary and
distinct from the primary services
provided by the real estate broker or
agent, the services are not nominal, and
the payment is not a duplicative charge.
A referral is not a compensable service
for which a broker or agent may receive
compensation. This rule interprets
section 8 of RESPA and HUD’s
regulations as they apply to the
compensation provided by home
warranty companies to real estate
brokers and agents. Although
interpretive rules are exempt from
public comment under the
Administrative Procedure Act, HUD
nevertheless welcomes public comment
on this interpretation.

DATES: Effective date: June 25, 2010.
Comment Due Date: July 26, 2010.
ADDRESSES: Interested persons are
invited to submit comments regarding
this interpretive rule to the Regulations
Division, Office of General Counsel, 451
7th Street, SW., Room 10276,
Department of Housing and Urban
Development, Washington, DC 20410—
0500. Communications must refer to the
above docket number and title. There
are two methods for submitting public
comments. All submissions must refer
to the above docket number and title.

1. Submission of Comments by Mail.
Comments may be submitted by mail to
the Regulations Division, Office of
General Counsel, Department of
Housing and Urban Development, 451
7th Street, SW., Room 10276,
Washington, DC 20410-0500.

2. Electronic Submission of
Comments. Interested persons may

submit comments electronically through
the Federal eRulemaking Portal at
www.regulations.gov. HUD strongly
encourages commenters to submit
comments electronically. Electronic
submission of comments allows the
commenter maximum time to prepare
and submit a comment, ensures timely
receipt by HUD, and enables HUD to
make them immediately available to the
public. Comments submitted
electronically through the
www.regulations.gov Web site can be
viewed by other commenters and
interested members of the public.
Commenters should follow the
instructions provided on that site to
submit comments electronically.

Note: To receive consideration as public
comments, comments must be submitted
through one of the two methods specified
above. Again, all submissions must refer to
the docket number and title of the rule

No Facsimile Comments. Facsimile
(FAX) comments are not acceptable.

Public Inspection of Public
Comments. All properly submitted
comments and communications
submitted to HUD will be available for
public inspection and copying between
8 a.m. and 5 p.m. weekdays at the above
address. Due to security measures at the
HUD Headquarters building, an advance
appointment to review the public
comments must be scheduled by calling
the Regulations Division at 202—-708—
3055 (this is not a toll-free number).
Individuals with speech or hearing
impairments may access this number
through TTY by calling the toll-free
Federal Information Relay Service at
800-877-8339. Copies of all comments
submitted are available for inspection
and downloading at http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: For
legal questions, contact Paul S. Ceja,
Assistant General Counsel for RESPA/
SAFE, telephone number 202—-708—
3137; or Peter S. Race, Assistant General
Counsel for Compliance, telephone
number 202-708-2350; Department of
Housing and Urban Development, 451
7th Street, SW., Room 9262,
Washington, DC 20410. For other
questions, contact Barton Shapiro,
Director, or Mary Jo Sullivan, Deputy
Director, Office of RESPA and Interstate
Land Sales, Office of Housing,
Department of Housing and Urban
Development, 451 7th Street, SW.,
Room 9158, Washington, DC 20410;
telephone number 202—-708-0502. These
telephone numbers are not toll-free.
Persons with hearing or speech
impairments may access this number
via TTY by calling the toll-free Federal
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Information Relay Service at 1-800—
877-8339.

SUPPLEMENTARY INFORMATION:

I. Background

A homeowner’s warranty is covered
as a “settlement service” under HUD’s
RESPA regulations at 24 CFR 3500.2.
Accordingly, the framework for
compensation of real estate brokers and
agents for services performed on behalf
of home warranty companies (HWGCs) is
established in RESPA and HUD’s
regulations, as discussed in an
unofficial staff interpretation letter
dated February 21, 2008, issued by the
Office of General Counsel. In brief,
services performed by real estate brokers
and agents on behalf of HWCs are
compensable as additional settlement
services if the services are actual,
necessary and distinct from the primary
services provided by the real estate
broker or agent. (See 24 CFR
3500.14(g)(3).) The real estate broker or
agent may accept a portion of the charge
for the homeowner warranty only if the
broker or agent provides services that
are not nominal and for which there is
not a duplicative charge. (See 24 CFR
3500.14(c).)

HUD has received inquiries regarding
the application of this framework to the
compensation provided by HWCs to real
estate brokers and agents for the selling
of home warranties in connection with
the sale or purchase of a home. In
particular, interested parties have
inquired about the legality of the HWCs
providing compensation to real estate
brokers and agents on a per transaction
basis and about the scope of services
provided on behalf of the HWC for
which real estate brokers and agents can
be compensated by the HWC.

II. This Interpretive Rule

This interpretive rule clarifies the
legality under section 8 of RESPA and
HUD’s implementing regulations of the
compensation provided by HWCs to real
estate brokers and agents, and it is
provided in accordance with Secretary
of HUD’s delegation of authority to the
General Counsel to interpret the
authority of the Secretary. (See 74 FR
62801, at 62802.)

A. Unlawful Compensation for Referrals

RESPA does not prohibit a real estate
broker or agent from referring business
to an HWC. Rather, RESPA prohibits a
real estate broker or agent from
receiving a fee for such a referral, as a
referral is not a compensable service.
(See 24 CFR 3500.14(b).) HUD’s
regulations, at 24 CFR 3500.14(f),
defines referral, in relevant part, as
follows:
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A referral includes any oral or written
action directed to a person which has the
effect of affirmatively influencing the
selection by any person of a provider of a
settlement service or business incident to or
part of a settlement service when such person
will pay for such settlement service or
business incident thereto or pay a charge
attributable in whole or in part to such
settlement service or business. (Emphasis
added.)

To evaluate whether a payment from
an HWC is an unlawful kickback for a
referral, HUD may look in the first
instance to whether, among other
things:

e The compensation for the HWC
services provided by the real estate
broker or agent is contingent on an
arrangement that prohibits the real
estate broker or agent from performing
services for other HWC companies; e.g.
if a real estate broker or agent is
compensated for performing HWC
services for only one company, this is
evidence that the compensation may be
contingent on such an arrangements;
and

e Payments to real estate brokers or
agents by the HWC are based on, or
adjusted in future agreements according
to, the number of transactions referred.

If it is subsequently determined,
however, that the payment at issue is for
only compensable services,! the
existence of such arrangements and
agreements would not be an indicator of
an unlawful referral arrangement, and
would be permissible. (See discussion
in Sections C and D below.)

B. Marketing by a Real Estate Broker or
Agent Directed to Particular
Homebuyers or Sellers

In some circumstances, marketing
services performed on behalf of an HWC
are not compensable services. In
particular, a real estate broker or agent
is in a unique position to refer
settlement service business and through
marketing can affirmatively influence a
homebuyer’s or seller’s selection of an
HWC. As a real estate broker and agent
hold positions of influence in the real
estate transaction, a homebuyer or seller
is more likely to accept the broker’s or
agent’s promotion or recommendation
of a settlement service provider.
Therefore, marketing performed by a
real estate broker or agent on behalf of
an HWC to sell a homeowner warranty
to particular homebuyers or sellers is a
“referral” to a settlement service
provider.

1Compensable services are services that are
actual, necessary and distinct from the primary
services provided by the real estate broker or agent,
that are not nominal, and for which duplicative fees
are not charged.

Accordingly, in a transaction
involving a federally related mortgage
loan, an HWC’s compensation of a real
estate broker or agent for marketing
services that are directed to particular
homebuyers or sellers would be a
payment that violates section 8 of
RESPA as an illegal kickback for a
referral of settlement service business.
For example, a real estate broker or
agent actively promoting an HWC and
its products to sellers or prospective
homebuyers by providing HWC verbal
“sales pitches” about the benefits of a
particular HWC product or by
distributing the HWC’s promotional
material at the broker’s or agent’s office
or at an open house is considered to be
a referral. Thus, compensating the real
estate broker or agent for such
promotion would result in a violation of
section 8 of RESPA.

Nothing precludes a real estate broker
or agent from performing services to aid
the seller or buyer, or to increase the
possibility that the real estate
transaction will occur and thereby
benefit the broker or agent. However,
the broker or agent may not be
compensated by the HWC for marketing
services directed to particular
homebuyers or sellers.

C. Bona Fide Compensation for Services
Performed

Section 8(c) of RESPA and HUD’s
regulations allow payment of bona fide
compensation for services actually
performed. (See 24 CFR
3500.14(g)(1)(iv).) HUD’s regulations
also allow persons in a position to refer
settlement service business to receive
payments for providing additional
compensable services as part of a
transaction. (See 24 CFR 3500.14(g)(3).)
Services performed by real estate
brokers and agents on behalf of HWCs
would be compensable as additional
settlement services only if the services
are actual, necessary and distinct from
the primary services provided by the
real estate broker or agent. Further, the
real estate broker or agent may accept,
and an HWC may pay to the broker or
agent, a portion of the charge for the
homeowner warranty only for services
that are not nominal and for which there
is not a duplicative charge. (See 24 CFR
3500.14(c).) HUD looks at the actual
services provided to determine in a
particular case whether compensable
services have been performed by the
real estate broker or agent.2

2For example, conducting actual inspections of
the items to be covered by the warranty to identify
pre-existing conditions that could affect home
warranty coverage, recording serial numbers of the
items to be covered, documenting the condition of
the covered items by taking pictures and reporting
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A determination that compensable
services have been performed by the
real estate broker or agent will be based
on a review of the particular facts of
each case. Evidence in support of such
a determination may include:

¢ Services—other than referrals—to
be performed are specified in a contract
between the HWC and the real estate
broker or agent, and the real estate
broker or agent has documented the
services provided to the HWC;

e The services actually performed are
not duplicative of those typically
provided by a real estate broker or agent;

e The real estate broker or agent is by
contract the legal agent of the HWC, and
the HWC assumes responsibility for any
representations made by the broker or
agent about the warranty product; and

e The real estate broker or agent has
fully disclosed to the consumer the
compensable services that will be
provided and the compensation
arrangement with the HWC, and has
made clear that the consumer may
purchase a home warranty from other
vendors or may choose not to purchase
any home warranty.

HUD will review evidence on a case-
by-case basis to determine whether
compensation provided was a kickback
for a referral or a legal payment for the
compensable services. If it is factually
determined that only actual
compensable services have been
performed by a real estate broker or
agent in a transaction, it follows that
transaction-based compensation of that
broker or agent that is reasonable would
not be an indicator of an unlawful
referral arrangement and would be
permissible.

Reasonableness of Compensation

As the final step in assessing the
legality of the compensation for these
services, HUD will also assess whether
the value of the payment by the HWC
is reasonably related to the value of the
services actually performed by the real
estate broker or agent. In the context of
loan origination, for example, HUD has
stated that the mere taking of an
application is not sufficient work to
justify a fee under RESPA. In its
Statement of Policy 1999-1, entitled
“Regarding Lender Payments to
Mortgage Brokers” (64 FR 10080, March
1, 1999), HUD stated:

Although RESPA is not a rate-making
statute, HUD is authorized to ensure that
payments from lenders to mortgage brokers
are reasonably related to the value of the
goods or facilities actually furnished or
services actually performed, and are not

to the HWC regarding inspections may be
compensable services.
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(columns A and B) and Line 11 (column
B), any successor form issued by the
FFIEC, and any other fiduciary and
related assets defined in the “Notice of
Comptroller of the Currency Fees.”

§8.7 [Amended]

m 44. Amend § 8.7. paragraph (a) by:

B a. Removing “and” after “‘Federal
branch,” and adding ““, and each Federal
savings association” after “‘each Federal
agency” in the first sentence; and

m b. Adding ““, each Federal savings
association,” after “each national bank”
in the second sentence.

PART 28—INTERNATIONAL BANKING
ACTIVITIES

m 45. The authority citation for part 28
continues to read as follows:

Authority: 12 U.S.C. 1 et seq., 24 (Seventh),
93a, 161, 602, 1818, 3101 et seq., and 3901
et seq.

§28.16 [Amended]

W 46. Section 28.16 is amended by
removing in paragraph (b) introductory
text the term “$100,000”” and adding in
its place “the standard maximum
deposit insurance amount as defined in
12 U.S.C. 1821(a)(1)(E)”.

PART 34—REAL ESTATE LENDING
AND APPRAISALS

m 47. The authority citation for part 34
is revised to read as follows:

Authority: 12 U.S.C. 1 et seq., 25b, 29, 93a,
371, 1465, 1701j-3, 1828(0), 3331 et seq.,
5101 et seq., and 5412(b)(2)(B).

Subpart A—General

m 48. Amend § 34.4 by:
m a. Revising paragraph (a) introductory
text;
m b. Revising paragraph (b) introductory
text;
B c. Revising footnote 2 in paragraph
(b)(3); and
m d. Revising paragraph (b)(9).

The revisions read as follows:

§34.4 Applicability of state law.

(a) A national bank may make real
estate loans under 12 U.S.C. 371 and
§ 34.3, without regard to state law
limitations concerning:

* * * * *

(b) State laws on the following
subjects are not inconsistent with the
real estate lending powers of national
banks and apply to national banks to the
extent consistent with the decision of
the Supreme Court in Barnett Bank of
Marion County, N.A. v. Nelson, Florida
Insurance Commissioner, et al., 517 U.S.
25 (1996):

* * * * *

(3) Criminal law; 2

2 But see the distinction drawn by the
Supreme Court in Easton v. Iowa, 188 U.S.
220, 238 (1903), where the Court stated that
“[ulndoubtedly a state has the legitimate
power to define and punish crimes by
general laws applicable to all persons within
its jurisdiction * * *. But it is without
lawful power to make such special laws
applicable to banks organized and operating
under the laws of the United States.” Id. at
239 (holding that Federal law governing the
operations of national banks preempted a
state criminal law prohibiting insolvent
banks from accepting deposits).
* * * * *

(9) Any other law that the OCC
determines to be applicable to national
banks in accordance with the decision
of the Supreme Court in Barnett Bank of
Marion County, N.A. v. Nelson, Florida
Insurance Commissioner, et al., 517 U.S.
25 (1996), or that is made applicable by
Federal law.

m 49. Add § 34.6 to subpart A toread as
follows:

§34.6 Applicability of state law to Federal
savings associations and subsidiaries.

In accordance with section 1046 of
the Dodd-Frank Wall Street Reform and
Consumer Protection Act (12 U.S.C.
25b), Federal savings associations and
their subsidiaries shall be subject to the
same laws and legal standards,
including regulations of the OCC, as are
applicable to national banks and their
subsidiaries, regarding the preemption
of state law.

Dated: July 14, 2011.

John Walsh,

Acting Comptroller of the Currency.

[FR Doc. 2011-18231 Filed 7-20-11; 8:45 am]
BILLING CODE 4810-33-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

[Docket No. CFPB-HQ-2011-1]
12 CFR Chapter X

Identification of Enforceable Rules and
Orders

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Final list.

SUMMARY: Section 1063(i) of the
Consumer Financial Protection Act of
2010 (“Act”)? requires the Bureau of
Consumer Financial Protection
(“CFPB”) to publish in the Federal
Register not later than the designated

1The Act is Title X of the Dodd-Frank Wall Street

Reform and Consumer Protection Act, Public Law
111-203.
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transfer date a list of the rules and
orders that will be enforced by the
CFPB. This document sets forth that list.
FOR FURTHER INFORMATION CONTACT:
Monica Jackson, Office of the Executive
Secretary, Bureau of Consumer
Financial Protection, 1801 L Street,
NW., Washington, DC 20036, 202—435—
7275.

SUPPLEMENTARY INFORMATION:

I. Background

Under the Act, on the designated
transfer date, July 21, 2011,2 certain
consumer financial protection
authorities will transfer from seven
transferor agencies 3 to the CFPB, and
the CFPB will also assume certain new
authorities. Subject to the limitations
and other provisions of the Act, the
CFPB will be authorized to enforce,
inter alia, rules and orders issued by the
transferor agencies under the
enumerated consumer laws.4 The CFPB
will also have authority to enforce in
some circumstances the Federal Trade
Commission’s Telemarketing Sales Rule
and its rules under the Federal Trade
Commission Act, although the Federal
Trade Commission will retain full
authority over these rules.?

Section 1063(i) of the Act provides
that, not later than the designated
transfer date, the CFPB ““(1) shall, after
consultation with the head of each
transferor agency, identify the rules and
orders that will be enforced by the
[CFPB]; and (2) shall publish a list of
such rules and orders in the Federal
Register.” The CFPB consulted with
each transferor agency pursuant to
section 1063(i) and developed an initial
list of rules. After consultation, neither
the transferor agencies nor the CFPB
identified any orders for inclusion in
the list.6

2The Secretary of the Treasury designated this
date pursuant to section 1062 of the Act. See 75 FR
57252-02, Sept. 20, 2010.

3 Section 1061(a)(2) of the Act defines the terms
“transferor agency” and “transferor agencies” to
mean, respectively, “(A) the Board of Governors
(and any Federal reserve bank, as context requires),
the Federal Deposit Insurance Corporation, the
Federal Trade Commission, the National Credit
Union Administration, the Office of the Comptroller
of the Currency, the Office of Thrift Supervision,
and the Department of Housing and Urban
Development, and the heads of those agencies, and
(B) the agencies listed in subparagraph (A)
collectively.”

4 “Enumerated consumer laws” is defined in
section 1002(12) of the Act and section 1400(b) of
the Mortgage Reform and Anti-Predatory Lending
Act, Tit. XIV, Public Law 111-203.

5 These rules are listed as items 1 and 6 through
12 in section F (“Federal Trade Commission”) of
the list below.

6 Section 1063(i) requires the CFPB to list only
the rules and orders issued by transferor agencies
that will be enforceable by the CFPB. The list

Continued
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Because the list under section 1063(i)
reflects the CFPB’s interpretation of its
authority under the Act and relates to
agency organization, procedure, or
practice, the list is not subject to the
notice-and-comment requirements of
the Administrative Procedure Act
(“APA”) (5 U.S.C. 551 et seq.).”
Nevertheless, on May 31, 2011, the
CFPB published a Notice containing an
initial list in the Federal Register (“May
31 Notice”) and requested public
comment.8

As noted in the May 31 Notice, the
CFPB’s authority is defined by the Act
and other applicable law. As a result,
the CFPB’s publication of the list called
for by section 1063(i) will not have a
substantive effect on any rules or orders
or the parties who may be subject to
them; it merely provides a convenient
reference source. Accordingly, the
inclusion or exclusion of any rule or
order does not alter the CFPB’s
authority.? In addition, section 1063(i)
does not require the CFPB to update,
correct, or otherwise maintain the final
list.

II. Discussion of Comments and
Clarifications

In response to the May 31 Notice, the
CFPB received 12 comments from
regulated entities, trade associations,
and consumer groups, among others.
None of the comments recommended
that any items be added to or removed
from the list. The list contained in this
document is identical to the list
published in the May 31 Notice, except
that the final list contains a technical
correction to the ordering of the
Department of Housing and Urban
Development (“HUD”) rules and reflects
the addition of two rules issued after the
May 31 Notice: the FTC’s Mortgage Acts
and Practices—Advertising rule, and
HUD’s rule implementing the Secure
and Fair Enforcement for Mortgage
Licensing Act of 2008.10

contained in this notice therefore does not include
any rules and orders issued by non-transferor
agencies that will be enforceable by the CFPB.

7Because publication of the list under section
1063(i) is not subject to the APA’s notice-and-
comment requirements, a regulatory flexibility
analysis is not required under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).

876 FR 31222, May 31, 2011. Section 1066 of the
Act grants the Secretary of the Treasury interim
authority to perform certain functions of the CFPB.
Pursuant to that authority, Treasury published the
May 31 Notice and is publishing this document on
behalf of the CFPB.

9For example, the inclusion of rules relating to
HUD administrative enforcement procedures does
not detract from the CFPB’s authority to bring
lawsuits and administrative enforcement actions
under subtitle E of the Act.

10 This rule will become effective on August 29,
2011. See 76 FR 34864, June 30, 2011. The list

Some comments inquired about the
CFPB’s application of guidance issued
by the transferor agencies in connection
with the rules contained on the list. The
CFPB does not consider guidance or
similar documents as falling within the
meaning of enforceable “rules and
orders” that are required to be listed
pursuant to section 1063(i). However, by
way of clarification, the CFPB notes that
for laws with respect to which
rulemaking authority will transfer to the
CFPB, the official commentary,
guidance, and policy statements issued
prior to July 21, 2011, by a transferor
agency with exclusive rulemaking
authority for the law in question (or
similar documents that were jointly
agreed to by all relevant agencies in the
case of shared rulemaking authority)
will be applied by the CFPB pending
further CFPB action. The CFPB will give
due consideration to the application of
other written guidance, interpretations,
and policy statements issued prior to
July 21, 2011, by a transferor agency in
light of all relevant factors, including:
whether the agency had rulemaking
authority for the law in question; the
formality of the document in question
and the weight afforded it by the issuing
agency; the persuasiveness of the
document; and whether the document
conflicts with guidance or
interpretations issued by another
agency. The CFPB will seek over time to
improve the clarity and uniformity of
guidance regarding the laws it will
administer as necessary in order to
facilitate compliance with the Federal
consumer financial laws.

Several other comments addressed
policy issues that are outside the scope
of the list called for by section 1063(i),
such as specific recommendations
regarding the CFPB’s exercise of its
rulemaking authority.1* The CFPB
values this input, but has determined
that this document is not the
appropriate forum in which to address
the issues raised.

Finally, it bears noting that, later this
year, the CFPB intends to publish in

contained in this notice does not include proposed
rules that are currently pending.

11 For example, these comments included:
requests that CFPB take or refrain from taking
regulatory action with respect to certain entities or
industries; requests that the CFPB not impose new
or duplicative regulatory burdens; and requests that
the CFPB appropriately take into account
differences between regulated entities (e.g.,
differences between credit unions and banks). Some
comments indicated support for the Act’s
consolidation of certain consumer financial
protection functions into a single federal agency,
while others expressed concern about such
consolidation. Other comments emphasized the
importance of involving stakeholders in the
rulemaking process and requested information on
the CFPB’s plans for doing so.
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chapter X of title 12 of the Code of
Federal Regulations the rules for which
rulemaking authority transfers to the
CFPB. These rules will contain
conforming amendments to reflect both
the transfer of authority to the CFPB
under the Act and certain other changes
made by the Act to the underlying
statutes.12 In the interim, the existing
rules will continue in effect and the
changes made by the Act to transfer
authority to the CFPB will be effective
as of the designated transfer date by
operation of law.13

II1. Final List

Accordingly, pursuant to section
1063(i) of the Act, the CFPB sets forth
the following list of rules that will be
enforceable by the CFPB subject to the
limitations and other provisions of the
Act: 14

A. Board of Governors of the Federal Reserve

1. 12 CFR part 202—Equal Credit
Opportunity Act (Regulation B)

2. 12 CFR part 203—Home Mortgage
Disclosure (Regulation C)

3. 12 CFR part 205—Electronic Fund
Transfers (Regulation E)

4.12 CFR 208.101-.105 & Appendix A to
Subpart I—Registration of Residential
Mortgage Loan Originators (Regulation
H, Subpart I)

5. 12 CFR part 213—Consumer Leasing
(Regulation M)

6. 12 CFR part 216—Privacy of Consumer
Financial Information (Regulation P)

7.12 CFR part 222—Fair Credit Reporting
(Regulation V), except with respect to
§§222.1(c) (effective dates), 222.83
(Disposal of consumer information),
222.90 (Duties regarding the detection,
prevention, and mitigation of identity
theft), 222.91 (Duties of card issuers
regarding changes of address), &
Appendix J (Interagency Guidelines on
Identity Theft Detection, Prevention, and
Mitigation)

8. 12 CFR part 226—Truth in Lending
(Regulation Z)

9. 12 CFR part 230—Truth in Savings
(Regulation DD)

B. Federal Deposit Insurance Corporation

1. 12 CFR part 332—Privacy of Consumer
Financial Information

2. 12 CFR part 334—Fair Credit Reporting,
except with respect to §§ 334.83

12 Rulemaking authority for all the rules
contained on the list below, except items 1 and 6
through 12 in section F (“Federal Trade
Commission’’), will transfer to the CFPB on the
designated transfer date.

13 During this interim period, the CFPB may from
time to time provide guidance on its Web site,
http://www.consumerfinance.gov, regarding
procedural matters (e.g. how to make certain filings
with the CFPB) relating to compliance with the
existing regulations in light of the transfer of
authority to the CFPB.

14 Unless otherwise noted, all references to a Part
include accompanying appendices and
supplements.
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